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Background to the Victorian Aboriginal Legal Service

The Victorian Aboriginal Legal Service (VALS) is an Aboriginal Community Controlled Organisation
(ACCO). VALS was established in 1973 to provide culturally safe legal and community justice services
to Aboriginal and/or Torres Strait Islander people across Victoria. VALS’ vision is to ensure that
Aboriginal people in Victoria are treated equally before the law; our human rights are respected; and

we have the choice to live a life of the quality we wish.

Legal Services

Our legal practice serves Aboriginal people of all ages and genders in the areas of criminal, family and
civil law. We have also relaunched a dedicated youth justice service, Balit Ngulu. Our 24-hour criminal
law service is backed up by the strong community-based role of our Client Service Officers (CSOs).
CSOs are the first point of contact when an Aboriginal person is taken into custody, through to the
finalisation of legal proceedings.

Our Criminal Law Practice provides legal assistance and representation for Aboriginal people involved
in court proceedings. This includes bail applications; representation for legal defence; and assisting
clients with pleading to charges and sentencing. We represent clients in matters in the generalist and
Koori courts. Most clients have been exposed to family violence, poor mental health, homelessness
and poverty. We aim to understand the underlying reasons that have led to the offending behaviour
and equip prosecutors, magistrates and legal officers with knowledge of this. We support our clients
to access support that can help to address the underlying reasons for offending, and so reduce
recidivism.

Our Civil and Human Rights Practice provides advice and casework to Aboriginal people in areas
including infringements; tenancy; victims of crime; discrimination and human rights; Personal Safety
Intervention Orders (PSIO) matters; coronial inquests; consumer law issues; and Working With
Children Check suspension or cancellation.

Our Aboriginal Families Practice provides legal advice and representation to clients in family law and
child protection matters. We aim to ensure that families can remain together and children are kept
safe. We are consistent advocates for compliance with the Aboriginal Child Placement Principle in
situations where children are removed from their parents’ care.

Our Specialist Legal and Litigation Practice (Wirraway) provides legal advice and representation in civil
litigation matters against government authorities. This includes for claims involving excessive force or
unlawful detention; police complaints; prisoners’ rights issues; and coronial inquests (including deaths
in custody).

Community Justice Programs

VALS operates a Custody Notification System (CNS). The Crimes Act 1958 requires that Victoria Police
notify VALS within 1 hour of an Aboriginal person being taken into police custody in Victoria. Once a
notification is received, VALS contacts the relevant police station to conduct a welfare check and
facilitate access to legal advice if required.
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The Community Justice Team also run the following programs:
e Family Violence Client Support Program?
e Community Legal Education
e Victoria Police Electronic Referral System (V-PeR)?
e Regional Client Service Officers
e Baggarrook Women’s Transitional Housing program?

e Aboriginal Community Justice Reports*

Policy, Research and Advocacy

VALS informs and drives system change initiatives to improve justice outcomes for Aboriginal people
in Victoria. VALS works closely with fellow members of the Aboriginal Justice Caucus and ACCOs in
Victoria, as well as other key stakeholders within the justice and human rights sectors.

Acknowledgements
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Throughout this submission, we use the word ‘Aboriginal’ to refer to both Aboriginal and Torres Strait
Islander people, communities and organisations. VALS acknowledges that there are many Aboriginal
people in Victoria who have Torres Strait Islander heritage, and many Torres Strait Islander people
who now call Victoria home.

We also acknowledge the following staff members who collaborated to prepare this submission:
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1VALS has three Family Violence Client Support Officers (FVCSOs) who support clients throughout their family law or civil
law matter, providing holistic support to limit re-traumatisation to the client and provide appropriate referrals to access
local community support programs and emergency relief monies.

2The Victoria Police Electronic Referral (V-PeR) program involves a partnership between VALS and Victoria Police to
support Aboriginal people across Victoria to access culturally appropriate services. Individuals are referred to VALS once
they are in contact with police, and VALS provides support to that person to access appropriate services, including in
relation to drug and alcohol, housing and homelessness, disability support, mental health support.

3 The Baggarrook Women’s Transitional Housing program provides post-release support and culturally safe housing for six
Aboriginal women to support their transition back to the community. The program is a partnership between VALS,
Aboriginal Housing Victoria and Corrections Victoria.

4 See https://www.vals.org.au/aboriginal-community-justice-reports/.
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SUMMARY OF RECOMMENDATIONS

1. Introduction

Recommendation 1. The Victorian Government should extend the deadline for the Yoorrook Justice
Commission’s final report to at least June 2026.

Recommendation 2. The Yoorrook Justice Commission should provide further opportunities for
individuals and organisations to make written submissions, with longer submission deadlines and
consultation periods.

Recommendation 3. Yoorrook should summons key witnesses from the generalist child protection
system and related organisations, as well as hearing evidence from Aboriginal people and
organisations.

Recommendation 4. Yoorrook should compel the production of key documents and information from
the Victorian Government and other relevant stakeholders.

2. Child protection, community and culture

2.1 Rates of First Peoples child removal

Recommendation 5. The Victorian Government must commence publicly reporting, on a regular basis,
data and information relating to the impact of incarcerating parents (and other primary carers), on
children. Particularly, this information should identify when children come into contact with the Child
Protection system and/or are removed from their families subsequent to their carers’ incarceration.
The way this data is reported should be consistent and presented in a manner that will enable
comparisons across different regions of Victoria and include information on whether parents/carers
and children are Aboriginal and/or Torres Strait Islander. It should enable the identification of gaps in
programs and services, and systemic racism.

Recommendation 6. The Victorian Government should implement the Council of Europe’s
recommendations that “before a judicial order or a sentence is imposed on a parent, account shall be
taken of the rights and needs of their children and the potential impact on them. The judiciary should
examine the possibility of a reasonable suspension of pre-trial detention or the execution of a prison
sentence and their possible replacement with community sanctions or measures... Where a custodial
sentence is being contemplated, the rights and best interests of any affected children should be taken
into consideration and alternatives to detention be used as far as possible and appropriate, especially
in the case of a parent who is a primary caregiver.”

Recommendation 7. The Victorian Government should require training for child protection staff to
ensure they can provide a culturally appropriate and supportive service to Aboriginal children and
families.
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Recommendation 8. Child Protection should establish an alternative intake and referral pathway that

could be conducted in partnership with ACCOs, and establish a clearer differentiation between the

investigation and support functions of child protection.

Recommendation 9. The Victorian Government should expand the financial support and services
available to parents and kinship carers, to reduce the disparity with the resources made available to
foster carers.

2.2 Court proceedings in child protection matters

Recommendation 10. Marram-Ngala Ganbu should be expanded to all locations of the Children’s
Court. Consideration should be given to how Marram-Ngala Ganbu could operate in Magistrates’
Courts in locations where there is no Children’s Court.

Recommendation 11. The Victorian Government should consider allocating funding that would enable
ACSASS advice to be received directly by the Court, not only recounted by Child Protection.

Recommendation 12. The Children’s Court should appoint a best-interests lawyer from an Aboriginal
Legal Service to represent any Aboriginal child in a child protection proceeding, unless the child is
already represented.

Recommendation 13. Aboriginal Legal Services should be funded to develop and provide legal training
to ACSASS practitioners in other Aboriginal Community Controlled Organisations.

2.3 The Aboriginal Child Placement Principle

Recommendation 14. Yoorrook should gather the data and evidence necessary to assess the disparity
in funding between support for family preservation, compared to funding and support for out-of-
home placements.

Recommendation 15. The Victorian Government should improve its compliance with the intent and
letter of the Aboriginal Child Placement Principle, including by:

o Developing a ‘presumptive provision’ in legislation which requires the Court to recognise the
inherent harm to an Aboriginal child of being removed from their parents

e Giving greater priority to keeping sibling groups together, in both decision-making about
placements and in the allocation of resources

e Committing to continuous implementation of the ACPP, including ongoing monitoring of
whether it is possible to achieve reunion with parents or a move to a placement higher in
the ACPP hierarchy, instead of prioritising placement stability

2.4 Culture, stability and the best interests of the child

Recommendation 16. The Department of Families, Fairness and Housing should not prioritise
placement stability over the inherent interests of Aboriginal children in remaining connected to their
family and culture.
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Recommendation 17. Legislation should be amended to replace Family Reunification Orders, Care by

Secretary Orders and Long-term Care Orders for Aboriginal children with a new Care and Protection
Order. The Care and Protection Order should be legislated as follows:



NUT.0001.0038.0012

Care and Protection Order

(1) A care and protection order—
(a) confers parental responsibility for the child on the Principal Officer to the
exclusion of all other persons; and
(b) must provide that if, while the order is in force, the Principal Officer is satisfied
that it is in the child's best interests, the Principal Officer may in writing direct
that a parent of the child is to resume parental responsibility for the child.
(2) A care and protection order remains in force for the period specified in the order which
must either be a period—
(a) not exceeding 12 months; or
(b) exceeding 12 months but not exceeding 2 years, if the Court is satisfied that
there are special circumstances which warrant the making of an order for such

a period.
(3) A care and protection order may be made on the application of the Principal Officer
(4) A family preservation order applying to a child at the date of an application for a care and
protection order in relation to the child continues in force until the application is
determined.
(5) If the Court decides not to make a care and protection order, it may, if satisfied that the

grounds for the finding under section 274 still exist, make—
(a) an order requiring a person to give an undertaking under this Part; or
(b) a family preservation order in respect of the child; or
(c) an order extending a family preservation order that is in force in respect of the
child.

Conditions on a Care and Protection Order

(1) A care and protection order may include conditions to be observed by—
(a) the child in respect of whom it is made; or
(b) a parent of the child.
(2) Conditions that may be included under subsection (2) are conditions that the Court
considers—
(a) to be in the best interests of the child; and
(b) are reasonably capable of being carried out by each person who will be subject
to the condition
(3) The conditions that may be included in accordance with subsection (3)(a) must include a
condition or conditions concerning contact between the child and a parent of the child or
another person of significance to the child unless contact would place the child at an
unacceptable risk of harm
(4) In assessing whether contact would place a child at an unacceptable risk of harm any
views expressed by the child must be considered taking into account the child’s age and
stage of development.

(5) The conditions that may be included in accordance with subsection (2)(a) may include a
condition that the child must live with a specified person or persons for the duration of
the order;

10
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(6) A condition cannot be included in accordance with paragraph (6) unless the specified

person or persons referred to in paragraph (6) consent to the making of the order;

Application for extension of a Care and Protection Order

(2) The Principal Officer may apply to the Court for an extension or additional extension of
the period of a care and protection order;

(2) An extension application may be made at any time while the order is in force.

(3) If an extension application is made in respect of an order, the order continues in force

until the application is determined.
(4) The Court must not extend a care and protection order unless the Court is satisfied that—
(a) firstly, a family preservation order is not appropriate in the circumstances; and
(b) secondly, a permanent care order is not appropriate in the circumstances
having regard to the criteria in s.323 that must be satisfied before a permanent
care order can be made in respect of an Aboriginal child.
(5) Subject to sub-section (4), the Court may extend a care and protection order if it is
satisfied that this is in the best interests of the child.

Change to nature of order

(1) If under a care and protection order the Principal Officer directs that a parent or parents
of the child are to resume parental responsibility for the child, then on and from the date
of the direction—

(a) the Principal Officer ceases to have parental responsibility for the child; and

(b) the parent resumes parental responsibility for the child as specified in the
direction; and

(c) the care and protection order is taken to be a family preservation order giving
the Principal Officer responsibility for the supervision of the child and placing
the child in the day-to-day care of the parent or parents who have parental
responsibility for the child; and

(d) Division 3 applies to the order; and

(e) the order ceases to be a care and protection order for the purposes of this Act.

(2) The Principal Officer must give a copy of a direction under this section to—

(a) the Court; and

(b) the child; and

(c) the parent of the child.

(3) The Principal Officer may apply to the Court to determine that the order is to include
conditions.

(4) The Court may determine that the order is to include conditions of a kind referred to in
section 281, without requiring the parties to attend, or be represented at, the
proceeding.

(5) If the Court makes a determination under subsection (4), the order is taken to include

those conditions as if they were included in the order under section 281.

11
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2.5 Promoting kinship care

Recommendation 18. The Working With Children Check system should be reformed so that any
person can apply to VCAT for a review if they are barred from applying for a Check due to past
offending.

2.6 Compliance with other special measures for Aboriginal children

Recommendation 19. The Department for Families, Fairness and Housing should improve its
compliance with cultural support planning requirements.

Recommendation 20. The Children’s Court should have greater powers to require cultural support
plans to be developed and implemented.

Recommendation 21. Legislation should be reformed so that Aboriginal children and parents have
right to choose or agree to the selection of an Aboriginal person to contribute their views under
section 12(1)(a) of the CYFA.

Recommendation 22. The Department for Families, Fairness and Housing should fully comply with its
obligation to convene an Aboriginal Family-Led Decision-Making meeting before making any
significant decision about an Aboriginal child.

Recommendation 23. The Department for Families, Fairness and Housing should fully comply with its
obligations to seek advice from ACSASS, and should ensure that full information is provided to enable
the ACSASS practitioner to provide informed and effective advice.

Recommendation 24. The Victorian Government should deliver adequate resources to ACCOs to
significantly increase the capacity of ACSASS, to enable the timely delivery of expert advice.

3. Self-determination and governance of the child protection system

3.1 Consultation on legislative changes

Recommendation 25. The Victorian Government should consult with all relevant Aboriginal
Community Controlled Organisations when developing reform proposals for the child protection
system.

3.2 Delegation to Aboriginal agencies

Recommendation 26. The Victorian Government should develop standalone child protection
legislation for Aboriginal children and their families, to enable the transfer of the complete set of child
protection functions to ACCOs and address the systemic failings of existing legislation, policy and
practice.

12
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4. Child protection and the criminalisation of Aboriginal children

Recommendation 27. Staff in residential care and the child protection system should have the
requisite qualifications and experience to work with vulnerable children, with complex needs, in
residential care.

Recommendation 28. Comprehensive de-escalation training and guidelines should be developed and
implemented for residential care staff and Victoria Police.

Recommendation 29. Cultural awareness training for residential care workers should be accompanied
by specific anti-racism training and training on systemic racism.

Recommendation 30. Complaints and disciplinary procedures for Victoria Police and child protection
staff should be improved to provide accountability for compliance with the Framework by reducing
police callouts and reducing criminalisation of children in residential care.

Recommendation 31. The Victorian Government should include residential care units and secure care
in the mandate of oversight mechanisms, National Preventive Mechanisms (NPMs), which are to be
established in compliance with Victoria’s OPCAT obligations.

Recommendation 32. Community Legal Education (CLE) for children in the child protection system,
including specific CLE for Aboriginal children, should be properly funded.

Recommendation 33. Resourcing of Youth Specialist Officers in Victoria Police should be increased so
that these officers can fulfil their specialist functions.

Recommendation 34. Children who go missing from residential care should not spend extended
periods of time in police custody when they are found. There is a responsibility on Residential Care
staff and Victoria Police to avoid or reduce time spent in custody.

Recommendation 35. The Victorian Government should establish a review and escalation mechanism
to ensure that the Framework to reduce criminalisation of young people in residential care is applied
in individual cases.

13
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DETAILED SUBMISSIONS

1. Introduction

VALS witnesses the impacts of the child protection system in all parts of our work. Lawyers in our
family practice take on child protection matters, acting for both children and parents. Our criminal
practice and specialist youth practice, Balit Ngulu, frequently act for ‘crossover kids’ who are
criminalised while in the child protection system. Our specialist litigation practice, Wirraway, supports
police complaints and litigation emerging from the mistreatment of Aboriginal children in the child
protection system. Our Wirraway and civil lawyers appear at coronial inquests into the deaths of
children known to Child Protection. Many of the adult clients of our criminal practice have a history of
involvement with, and neglect by, the child protection system during their youth. Our Community
Justice Programs frequently support families and children who are struggling to be fairly treated by
Child Protection.

From all these parts of our work, it is clear that the child protection system — far from rectifying the
genocidal policies of its history — continues to inflict severe injustices on Aboriginal children and
families, and is also at the root of profound injustices in other parts of society. VALS welcomes
Yoorrook’s decision to prioritise examination of the child protection system, and the opportunity to
make submissions to this vital inquiry.

1.1 Historic and contemporary injustices

The Issues Paper published by Yoorrook states that the current focus of investigation is on “issues
requiring urgent action.” Given this specific focus, the limited time available and our expertise, VALS’
submission is focused on issues in Victoria’s current child protection legislation, policy and practice.

It is essential, however, that these issues are understood in the context of the historic practices that
the current child protection system emerged from.

In 1877, the Parliament of Victoria established the Royal Commission into the Aborigines to “advise as
to the best means of caring for, and dealing with them.”> As part of the hearings, Reverend Friedrich
August Hagenauer, Manager of the Ramahyuck Aboriginal Station, provided evidence, including the
below statement arguing that Aboriginal children needed to be raised on the missions:

Several cases have shown that the children do not prosper away from the stations. Colonel Anderson
had a little boy, who for a little while was a pet in the house; but he grew disobedient, and after a
time they could do nothing with him. He was a very wild child. His parents, had been shot in
Queensland, where he was rescued. | was asked to receive the boy, and he is now getting on very
nicely in every respect; and the arrangement is that after he has passed the standard he is to be
given back again; and no doubt he will go on very well after that. Now, if such a child as that were to
be boarded out, | do not think you would find many people take sufficient interest in the child; it is
almost unnatural. In this case the greatest attention was paid to him, but he was like a fish out of
water, and needed influence such as is to be met with only on the station.

5 Royal Commission on the Aborigines (1877), Report of the Commissioners.

14
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I know several cases of girls. Captain Phillips, a squatter in the western district, had one. The child was
prospering very well; got a good education, and was in every way looked upon as a child of the family,
but when she came to a certain age - thirteen or fourteen - the black nature got so strong in her that
her mistress was glad to get her to my place out of temptation, away from the men on their station.

| could give many other similar instances.

Another reason is that if the stations are to be kept up, we must have a boarding-house for the
children, and it would not be more expensive to keep them there than anywhere else. — Reverend F. A
Hagenauer, 23 May 1877°

In this short statement, we can witness many of the attitudes and prejudices that have been held by
colonial powers in Victoria. The boy referred to by Hagenauer was kept as a “pet” —a common way of
referring to Aboriginal children who had been taken into white households. Hagenauer refers to the
boy variously as disobedient, wild, and a fish out of water, reflecting attitudes of colonialists that
Aboriginal children were less than human and unable to control themselves. Hagenauer does not
attribute any supposed bad behaviour to the boy’s parents being killed, or even display empathy or
sympathy to the boy in relation to his parent’s death. When referring to the girl, Hagenauer blames
her for tempting the men on the station because “the black nature got so strong in her” and thereby
implying that something innate in her undid all the “prospering” and “good education” that the “white
family” had supposedly provided her. Hagenauer also suggests keeping Aboriginal children on the
stations is the cheapest way to manage them, reflecting an ongoing attitude that sees governments
underfund child protection services, particularly for Aboriginal children.

The attitudes of Hagenauer persisted through the Stolen Generations and continue today. The Stolen
Generations are one of the more widely known aspects of Australia’s colonial history. But there is a
perception among many non-Aboriginal people that these shameful practices belong to a different
era, and can be clearly distinguished from the well-intentioned, if not always effective, operation of
the modern child protection system.

For Aboriginal people, there is no such bright line to be drawn. As can be seen above, Hagenauer
presented himself as well intentioned, as did many architects of the policies that created the Stolen
Generations. And there was no sharp transition away from this era. The Bringing Them Home report
found that forcible removals in Victoria were increasing in the 1970s — towards the end of the period
commonly included in the Stolen Generations — not decreasing:

“Despite the apparent recognition in government reports that the interests of Indigenous
children were best served by keeping them in their own communities, the number of
Aboriginal children forcibly removed continued to increase, rising from 220 in 1973 to 350 in
1976.”7

6 |bid, p35. Emphasis added.
7 Human Rights and Equal Opportunity Commission (1997), Bringing them home: Report of the National Inquiry into the
Separation of Aboriginal and Torres Strait Islander Children from Their Families, p58.
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In 2020-21, 10.9% of Aboriginal children under 1 in Victoria were removed from their parents and
placed in out-of-home care.? 10.3% of all Aboriginal children were in out-of-home care.’

Removals today are somewhat less likely to involve outright deception by the state or total isolation
from family and culture. That does not change the reality that many Aboriginal people know members
of the community who have experienced removal in their own generation, their parents’ generation
and their grandparents’ generation. Every injustice perpetrated on Aboriginal people by today’s child
protection system is experienced as part of an unbroken line, through the Stolen Generations and
back to Victoria’s colonial origins.

1.2 Submission timeframes

VALS strongly supports the Commission’s request for an extension of the deadline for it to complete
its work. Most concerningly, the Terms of Reference for Yoorrook specifically state that the
Commission should be conducted in a way that:

“Provide[s] a safe, supportive and culturally appropriate forum for First Peoples to exercise their

rights to truth and justice... [and receive] testimony from First People who are victims, witnesses or

survivors,”1°

The current timeline for Yoorrook is not conducive to providing a safe and culturally appropriate forum
for our people. The Truth and Reconciliation Commission in South Africa was originally scheduled to
take 3 years, but was ultimately extended and lasted for 7 years.!! Even with this extended timeline,
there was significant criticism of the efficacy of the Commission and its capacity to engage with all
survivors.'>!3 Other similar processes across the world have regularly been criticised for “requiring a
victim to remain a victim” and for “Indigenous peoples’ trauma and healing [being] co-opted by the
state and detached from broader Indigenous political goals for self-determination.”

We have not provided extensive case studies in this nuther-mooyoop due to our concerns that, in
most instances, we could not adequately inform current or former clients about this submission and
include their story in a way that was not exploitative or put them at risk of retraumatisation.

VALS has noted in previous submissions to the Victorian Government and Parliament that
inappropriately short consultation deadlines, particularly for over-burdened and under-resourced
Aboriginal Community Controlled Organisations, do not allow the development of meaningful
responses and are an affront to self-determination. Yoorrook needs more time to conduct its work
properly, and the Aboriginal Community (including Community Controlled Organisations) needs more
time to prepare thorough analysis of the questions raised by the Commission. Unfortunately, the
submission deadlines put in place for the current Issues Papers are extremely short, and in many ways

8 Australian Institute of Health and Welfare (2022), Child protection Australia 2020-21, Supplementary Table 5.1.
9 Australian Institute of Health and Welfare (2022), Child protection Australia 2020-21, Supplementary Table 5.10.
10 Victorian Government, Letters Patent Yoo-Rrook Justice Commission, p4.

11 United States Institute for Peace, Truth Commission: South Africa

12 Amnesty International, South Africa: Truth and Justice: Unfinished Business in South Africa.

13 International Center for Transitional Justice, South Africa: Background: Facing Apartheid’s Legacy.

14 professor Megan Davis, The truth about truth-telling, The Monthly.
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reproduce the problematic approach of Government to consulting with Aboriginal organisations.
Yoorrook and the Victorian Government should consider providing a greater level of resourcing to

enable better engagement with the Commission.

In order to ensure that it is not simply exploiting Aboriginal and/or Torres Strait Islander people for
trauma-porn, the Victorian Government must allow Yoorrook to determine its own timeline and
resource it in a manner that allows it to fulfill the terms of reference.

As VALS has stated previously, the Victorian Government cannot utilise Yoorrook and Treaty
negotiations to delay needed reforms and the enabling of self-determination.!® VALS believes that the
Victorian Government should urgently raise the age of criminal responsibility, reform bail laws to make
bail more accessible, implement independent detention oversight and independent police oversight,
and properly fund Aboriginal Community Controlled Organisations to implement self-determined
solutions for our communities. The delay of such reforms, and the implementation of reforms that
cause harm to Indigenous peoples, has undermined the legitimacy of similar processes to Yoorrook,
such as the Truth and Reconciliation Commission of Canada.®

We also believe an extension is vital to address concerns about the operation of Yoorrook to date. It
has been reported in the media that there have been several senior staffing changes during the short
existence of the Commission, including the resignation of a Commissioner.?” Yoorrook has been set a
huge task that requires a lot of hard work, and it must be assumed that the turnover of staff has
created delays that contribute to the need for an extension of Yoorrook’s deadline.

VALS raise the issues of engagement with Aboriginal and/or Torres Strait Islander people, resourcing,
staffing, and difficulties faced by similar processes only to mount the case for an extension. We want
the Yoorrook Justice Commission to be successful and complement a reform process that is
desperately needed. In the future, Yoorrook should provide adequate timelines for Aboriginal
organisations and community to make meaningful contributions, regardless of its own deadlines.

The child protection system has perpetrated injustices on Aboriginal Communities since its
foundation. These injustices are not a matter of isolated problems or shocking historical incidents.
They are deeply embedded in the operation of the system, and rectifying them requires a close
examination of every part of that system. The Yoorrook Justice Commission has a unique opportunity
to use its extensive powers to conduct this kind of examination. VALS has provided suggestions for
key witnesses, documents and evidence that Yoorrook may wish to consider in Annexes A and B.

15 Victorian Aboriginal Legal Service, Self-Determination Will Decide the Success of the Yoo-rrook Justice Commission.
16 Coulthard, Glen, Red skin white masks: Rejecting the colonial politics of recognition, pp127-128.
17 Latimore, Jack, Yoorrook commission beset by troubles ahead of interim report, The Age.
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RECOMMENDATIONS

Recommendation 1. The Victorian Government should extend the deadline for the Yoorrook
Justice Commission’s final report to at least June 2026.

Recommendation 2. The Yoorrook Justice Commission should provide further opportunities for
individuals and organisations to make written submissions, with longer submission deadlines and

consultation periods.

Recommendation 3. Yoorrook should summons key witnesses from the generalist child protection
system and related organisations, as well as hearing evidence from Aboriginal people and

organisations.

Recommendation 4. Yoorrook should compel the production of key documents and information
from the Victorian Government and other relevant stakeholders.
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2. Child protection, community and culture

2.1 Rates of First Peoples child removal

The intergenerational trauma inflicted by colonisation, continued through generations of unjust
government action, has meant that severe social problems — such as family violence, mental illness,
disability, homelessness, substance use and educational disadvantage — disproportionately affect
Aboriginal people. The failure to properly respect the right to self-determination means that
Aboriginal people in Victoria also continue to be actively harmed by the state through over-policing,
systemic racism in policing, and a lack of cultural competence in social services. Child Protection
perpetuates its own involvement: Aboriginal people can find their families embroiled in the system
because they had little opportunity to experience positive parenting in their own childhoods, when
their only experience of parenting was that of a neglectful State as their guardian.

All of these issues are major risk factors for involvement with Child Protection and removal to out-of-
home care. Identifying the drivers of Child Protection involvement in Aboriginal families, therefore,
goes hand-in-hand with truth-telling about all aspects of the impacts of colonisation on Aboriginal
people in Victoria.

VALS notes that a clearer understanding of why Aboriginal children are removed from their parents is
obstructed by the lack of publicly available data on the child protection system. This is a serious
obstacle to oversight and accountability in the child protection system. With respect to Aboriginal
children, it is at odds with the principles of Indigenous Data Sovereignty and Indigenous Data
Governance. These issues are discussed further below, in section 3.5.

Our nuther-mooyoop does not reproduce the significant amount of research that has previously been
done on the drivers of Aboriginal child removals. We recommend to Yoorrook the Commission for
Children and Young People’s (CCYP) 2016 report, Always was, always will be Koori children: Systemic

inquiry into services provided to Aboriginal children and young people in out-of-home care in Victoria

Instead, VALS wishes to highlight failures of the child protection system itself, which lead to children
being placed in out-of-home care when their removal might have been avoided. This section discusses
parental incarceration, and the failure of early intervention to avoid removal. Section 2.2 discusses
the conduct of Children’s Court matters, and sections 2.3 and 2.4 focus on the Aboriginal Child
Placement Principle and the impact of prioritising placement stability over connection to family and
culture; these issues are also highly relevant to the number of Aboriginal children being removed from
their parents’ care.

2.1 (a) Parental incarceration

VALS is particularly concerned about the role of the criminal legal system and incarceration as drivers
of child removal. The impact of parental incarceration was recently considered by a Victorian
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Parliamentary inquiry, to which VALS made submissions; we refer Yoorrook to that submission.*® The
impact of parental imprisonment ought to be central to decisions regarding criminal charging, bail,
sentencing practices, and parole. The Parliamentary Inquiry recommended that the Victorian
Government make changes to court procedures to achieve this,'® though it has fallen short of VALS’
recommendation to require courts to consider the best interests of any affected children and use
alternatives to detention as far as possible.?°

At present, nearly two in five people incarcerated in Australia are parents.?* A further 38% of people
imprisoned are responsible for caring for one or more children in their communities.?? The
disproportionate rate of Aboriginal incarceration means that nearly 20% of all Aboriginal children
experience paternal incarceration,?® and 17% experience maternal incarceration.?* This is a driver of
child removals — both directly, when children are removed due to parental incarceration, and
indirectly, because parental incarceration damages parent-child bonds, childhood attachments and
educational outcomes,? raising the risk of involvement with Child Protection. While data is limited,
an academic study of ‘crossover children’ (involved with both Child Protection and the youth justice
system) found that 62% of Aboriginal crossover children had been exposed to household contact with
the criminal legal system, compared to 35% of non-Aboriginal children.?® These challenges become a
vicious intergenerational cycle: 46% of Aboriginal men incarcerated in New South Wales had been
placed in out-of-home care as children, with 30.8% having one or more parents incarcerated for a
period when they were a child.?’” Parental incarceration clearly contributes to the separation of
families and associated trauma for many children.?®

VALS particularly urges Yoorrook to direct its attention to the serious lack of data about how parental
incarceration affects Child Protection. VALS has not been able to obtain data about how many children
come into the child protection system, or are the subject of care orders, because of a parent being
incarcerated. This makes it impossible to properly understand this driver of Aboriginal child removals.
This is one part of a set of broader failures around data transparency in the child protection system,
discussed in section 3.5.

18 VALS (2022), Submission to the Inquiry into Children of Imprisoned Parents. Material in the next two paragraphs is based
on this submission and on VALS (2022), Harm Reduction Not Harm Maximisation.

19 Victorian Parliament (2022), Inquiry into children affected by parental incarceration, Recommendation 7.

20 Victorian Aboriginal Legal Service (2022), Submission to the Inquiry into Children of Imprisoned Parents,
Recommendation 3. As would be consistent with the human rights approach taken by the High Court of Australia in
Minister of State for Immigration and Ethnic Affairs v Teoh [1995] HCA 20, (1995) 183 CLR 273 (7 April 1995).

21 Victorian Association for the Care and Resettlement of Offenders, Families and Prisons in Victoria (Report, February
2018).

22 Australian Institute of Health and Welfare, The Health of Australia’s Prisoners (Report, 2018), p14.

23 Indigenous Justice Clearinghouse, Indigenous people in Australia and New Zealand, and the intergenerational effects of
incarceration (Research Brief, December 2019), p1.

24 1bid.

25 |bid.

26 Baidawi & Sheehan (2019), “Crossover kids’: Offending by child protection-involved youth’, Australian Institute of
Criminology Trends and issues paper, p6.

27 Chris Rossiter et al., ““Learning to become a better man”: Insights from a fathering program for incarcerated Indigenous
men’ (2017), The Australian Journal of Social Issues 52(1), pp13-14.

28 peggy C. Giordano & Jennifer E. Copp, ‘“Packages of Risk”; Implications for determining the effect of maternal
incarceration on child wellbeing’ (2015), Criminology & Public Policy 14(1), pp157-158.
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RECOMMENDATIONS

Recommendation 5. The Victorian Government must commence publicly reporting on a regular
basis, data and information relating to the impact of incarcerating parents (and other primary
carers), on children. Particularly, this information should identify when children encounter the
Child Protection system and/or are removed from their families subsequent to their carers’
incarceration. The way this data is reported should be consistent and presented in a manner which
will enable comparisons across different regions of Victoria, and include information on whether
parents/carers and children are Aboriginal and/or Torres Strait Islander. It should enable
identification of gaps in programs and services, and systemic racism.

Recommendation 6. The Government should implement the Council of Europe’s
recommendations that “before a judicial order or a sentence is imposed on a parent, account shall
be taken of the rights and needs of their children and the potential impact on them. The judiciary
should examine the possibility of a reasonable suspension of pre-trial detention or the execution
of a prison sentence and their possible replacement with community sanctions or measures...
Where a custodial sentence is being contemplated, the rights and best interests of any affected
children should be taken into consideration and alternatives to detention be used as far as possible
and appropriate, especially in the case of a parent who is a primary caregiver.”

2.1 (b) Early intervention to avoid removal

The first priority of child protection services — especially for Aboriginal children, in light of the historical
context — should be to support children to remain connected with their parents and family wherever
possible. Unfortunately, the reality is that many Aboriginal children end up being removed from their
parents’ care because of a failure to provide effective early intervention.

When Aboriginal children first become known to Child Protection, there is an opportunity to provide
support and assistance that would help families care for their children at home. This opportunity is
too often missed because Child Protection practitioners are not adequately trained in doing their work
in a culturally appropriate manner. VALS clients have reported feeling judged by Child Protection
practitioners, making them uncomfortable and less willing to interact and positively engage. Without
a positive relationship with Child Protection practitioners, it is more likely that protective concerns will
escalate to the point of Child Protection seeking a protection order. It is essential that Child Protection
practitioners are properly trained to work in a culturally safe and supportive manner with Aboriginal
children and their families, to enable positive engagement and better outcomes for Aboriginal
children.

There is also uncertainty and reluctance among Aboriginal families about how to access services and
whether they can do so safely. Some families are unsure of what services are available to them. Many
Aboriginal parents are concerned that seeking assistance will be used as evidence of their failures as
a parent, in either child protection or family law proceedings. This too often leads to families being
unsupported, which can lead to the escalation of contact with the child protection system. VALS
recommends an alternative intake and referral pathway that could be conducted in partnership with
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ACCOs, accompanied by stronger efforts to differentiate between the staff who provide support
services and those who conduct investigations. These measures would give Aboriginal families greater
confidence to engage with support services and help ensure early interventions are in place to avoid
removals wherever possible.

VALS is also concerned about major disparities in the funding and services for children in out-of-home
care compared to those on family preservation orders at home. This concern was identified by the
national peak body for Aboriginal children’s issues, SNAICC (the Secretariat of National Aboriginal and

Islander Child Care) in its policy statement about permanency amendments in 2016:

“A lack of adequate focus on family support services and on reunification across jurisdictions
is another major concern in the context of permanency planning. Service system responses
remain reactive rather than preventative, with only $719 million (or just 16.6 per cent of total
child protection expenditure) invested in supporting families, compared to $3.62 billion in

child protection and out-of-home care, in the 2014-15 financial year.”?

Residential care services are extremely expensive: the Victorian Ombudsman reported in 2017 an
average cost of $279,808 per child per year.3° Foster carers receive a ‘care allowance’ to care for a
child of between $11,141 and $45,382 per year.3! Many additional support packages are also available.

Parents do not receive tens of thousands of dollars from Child Protection to support their children’s
safety and allow families to stay together, despite the fact that economic marginalisation is often a
key underlying factor that leads to Child Protection involvement. Many support packages are available
only to children who have been removed; even those which are theoretically available to children at
home rarely are in practice. For example, Targeted Care Packages are an additional package of funding
intended to help avoid placing a child in residential care, by providing individualised support to the
child.3? While the guidelines for these packages mention the possibility of packages for children living
at home, they also clearly state that children already in out-of-home care will be prioritised® and
almost all the examples given in the document relate to supporting children living with a foster carer
or other family member, not with their parents.

Even kinship carers tend to receive substantially less financial support than unrelated foster carers.
While kinship care does involve the removal of a child from their parents, it is typically far less
disruptive. A well-supported kinship placement can be an effective intervention to prevent removal
to residential care or a foster carer. However, kinship carers typically receive substantially lower care
allowances than foster carers, because Child Protection does not properly support them to request a

29 SNAICC (2016), Achieving Stability for Aboriginal and Torres Strait Islander Children in out-of-home care, p10.

30 Victorian Ombudsman (2017), Investigation into the financial support provided to kinship carers, p7.

31 Department of Families, Fairness & Housing, ‘Support for home based carers in Victoria’, web page accessed 18
November 2022.

32 Department of Health and Human Services (2018), Targeted Care Packages Guidelines January 2018, p7.

33 |bid, p8.
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higher allowance.* Foster carers can also receive support from funded service providers and other
funds such as Placement Support Brokerage, which kinship carers are not eligible for.3*

These differences in availability of funding and support are also inconsistent with the intent of the
Aboriginal Child Placement Principle, discussed further in section 2.3 below.

RECOMMENDATIONS

Recommendation 7. The Government should require training for child protection staff to ensure
they can provide a culturally appropriate and supportive service to Aboriginal children and
families.

Recommendation 8. Child protection should establish an alternative intake and referral pathway
that could be conducted in partnership with ACCOs and establish a clearer differentiation between
the investigation and support functions of child protection.

Recommendation 9. The Government should expand the financial support and services available
to parents and kinship carers, to reduce the disparity with the resources made available to foster
carers.

2.2 Court proceedings in child protection matters

There are several issues with the way child protection matters are handled in court, and the powers
of courts in these matters, which harm the interests of Aboriginal children and families.

2.2 (a) Marram-Ngala Ganbu

In addition to appropriate powers, courts hearing child protection matters should use non-adversarial
proceedings which enable fairer participation, a clearer understanding of the child’s situation, and a
constructive approach to identifying solutions. Marram-Ngala Ganbu is a program which provides such
an approach in Children’s Court family division matters, launched at Broadmeadows Children’s Court
in 2016 and expanded to Shepparton in 2021. The Marram-Ngala Ganbu program involves ‘Koori
Family Hearing Days’, and “seeks to provide a more effective, culturally appropriate and just response
for Koori families through a culturally appropriate court process, that enables greater participation by
family members and culturally-informed decision-making.”3® An evaluation of the initial program at
Broadmeadows found positive results including:3’

e Aboriginal families being “more likely to follow court orders ... in part due to the
encouragement from the Magistrate and the support” of other supporting staff

34 Victorian Ombudsman (2017), Investigation into the financial support provided to kinship carers, p8.

35 1bid.

36 Arabena et al. (2019), Evaluation of Marram-Ngala Ganbu, prepared for the Children’s Court of Victoria, p3.
37 1bid, p4.
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e Positive reports from Aboriginal young people and families, leading to “greater engagement
with court processes and services, and more satisfaction with decisions”

e Early indicators of increased cultural connections, more families staying together, and more
children being placed in Aboriginal kinship care

e Greater accountability of Child Protection practitioners to the court
e Greater compliance with the Aboriginal Child Placement Principle

e |Improved cultural competency among magistrates and lawyers, which can be beneficial in
other proceedings in generalist courts

These are highly significant findings: they demonstrate that Koori Family Hearing Days directly tackle
many of the gravest failings of the child protection system, including the failure to hear Aboriginal
family’s voices, the alienation of family members from the system and its processes, and the lack of
court oversight for Child Protection. Marram-Ngala Ganbu is a highly effective program, which should
be expanded more broadly. It currently operates once per week at Broadmeadows, and once per
fortnight at Shepparton. Koori Family Hearing Days should be run regularly in every Children’s Court —
and, where necessary, Magistrates’ Courts which hear many child protection matters — so that they
are accessible to every Aboriginal family.

2.2 (b) ACSASS advice in the Children’s Court

A major problem with the hearing of child protection matters in the Children’s Court is the way that
advice from the Aboriginal Child Specialist Advice and Support Service (ACSASS) is provided in the legal
process. ACSASS is discussed in detail below in section 2.6(e). In short, Child Protection requests advice
from ACSASS to fulfil its legal obligation to consider the advice of a ‘relevant Aboriginal agency’, and
this advice is part of the evidence before the Court. While the advice of ACSASS is a positive measure
to support Aboriginal children receiving culturally appropriate care from the child protection system,
its implementation is often problematic.

One issue with the role of ACSASS advice in Children’s Court proceedings is the way that this advice is
presented. Many Magistrates presiding in child protection proceedings have expressed their
frustrations about not having direct access to the ACSASS practitioner, instead having to rely on the
child protection practitioner’s account of the advice provided from ACSASS. It should be noted that
the relevant Department of Families Fairness and Housing (DFFH) program requirements provide that
ACSASS should be consulted on how their advice is presented to the Children’s Court.3® Child
Protection retaining control over the presentation of ACSASS advice is inconsistent with self-
determination and limits the Court’s ability to obtain the information it needs.

A further concern is that decisions which Child Protection are required to consult ACSASS about have
complex legal implications, and ACSASS practitioners often do not have the legal expertise to give
effective or informed advice. This lack of awareness or expertise can then be exploited by Child

38 Department of Health and Human Services (2019), Program requirements for the Aboriginal Child Specialist Advice and
Support Service, p43.
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Protection practitioners seeking for the ACSASS practitioner to endorse their decision. For example,

where DFFH is seeking a family reunification order as the recommended disposition in a protection
application proceeding, ACSASS may provide its endorsement of this disposition based solely on a
mistaken belief that reunification to a parent will occur upon the making of that order. In reality,
reunification to a parent would instead be achieved by a family preservation order, an undertaking or
no order at all. If the ACSASS practitioner does not have the requisite legal expertise to recognise this
—and particularly if they have been given misleading or partial information by Child Protection — their
advice will have the opposite of the effect they intended.

Where this occurs, the Aboriginal child and family would arguably be in a better position without any
input from ACSASS at all. However, ACSASS advice, in general, remains a critical measure, and the
preferable solution to this difficulty would be for all Aboriginal children to have a best-interests lawyer
from an Aboriginal Legal Service appointed to represent them, unless already represented on a direct
instructions basis. This would help achieve the intended objective of s.12 of the Children, Youth and
Families Act (CYFA) and overcome to a large extent the problem of ACSASS practitioners without
adequate legal expertise. An Aboriginal Legal Service appointed to perform the role of best-interests
lawyer would consult directly with ACSASS to ensure the views of the relevant Aboriginal agency form
part of its assessment of the best interest of the child.

At present, the Court can determine that a child should be represented on a best-interests basis if the
child is under 10, or over 10 if the Court decides the child is not mature enough to give instructions.3
A lawyer appointed on a best-interests basis is required to:

(a) actin accordance with what he or she believes to be in the best interests of the child; and
(b) communicate to the Court, to the extent to which it is practicable to do so, the instructions
given or wishes expressed by the child.*°

This best-interests role gives the legal representative a broad remit, which can extend to “interviewing
the child and/or relevant adults”,** and would enable a best-interests lawyer to consult with ACSASS.

The decision to appoint a best-interests lawyer is at the Court’s discretion. Victoria Legal Aid has
previously recommended an expansion of best-interests lawyers for Aboriginal children at risk of being
placed in out-of-home care. ** VALS recommends that a best-interests lawyer should be appointed for
all Aboriginal children under 10, and any Aboriginal child over 10 who is not otherwise represented.
This could be achieved through legislation or through Children’s Court protocols.

In addition to the appointment of best interest lawyers for all Aboriginal children, VALS also
recommends that it be funded to develop and provide legal training tailored to the role ACSASS
providers are funded to deliver. This will ensure that each Aboriginal agency performing the ACSASS

39 Children, Youth and Families Act 2005, s524(4).

40 Children, Youth and Families Act 2005, s524(11).

41 Children’s Court of Victoria (2022), Research Materials, Chapter 4: Family — General, p35.
42 Victoria Legal Aid (2017), Child Protection Legal Aid Services Review — Final Report, p20.
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role is equipped with consistent legal knowledge and necessary skills to provide advice to Child

Protection on significant decisions that have direct legal consequences.

2.2 (c) Conduct of Child Protection

As noted above, applications to remove a child from their family are generally heard in an adversarial
process in either the specialist Children’s Courts, or the Magistrates’ Court sitting as Children’s Courts
in regional areas. Formal, adversarial legal processes are frequently inappropriate for Aboriginal
people: they can be intimidating and confusing, and can prevent productive interventions from family
members, Elders and Respected Persons, or the parties themselves.

These issues are particularly concerning in child protection matters because of the conduct of Child
Protection practitioners. Court reports from Child Protection practitioners to the Court are drafted in
a way to maximise the “prosecution” of the DFFH case against the parent, using deficit language and
including unnecessary details whilst also omitting relevant context. This reporting is also stigmatising
and can further discourage Aboriginal parents from engaging with child protection services. It also has
no regard for the interests of the child —who also receives the report, and whose life is sensationalised
by it.

RECOMMENDATIONS

Recommendation 10. Marram-Ngala Ganbu should be expanded to all locations of the Children’s
Court. Consideration should be given to how Marram-Ngala Ganbu could operate in Magistrates’
Courts in locations where there is no Children’s Court.

Recommendation 11. The Victorian Government should consider allocating funding that would
enable ACSASS advice to be received directly by the Court, not only recounted by Child Protection.

Recommendation 12. The Children’s Court should appoint a best-interests lawyer from an
Aboriginal Legal Service to represent any Aboriginal child in a child protection proceeding, unless
the child is already represented.

Recommendation 13. Aboriginal Legal Services should be funded to develop and provide legal
training to ACSASS practitioners in other Aboriginal Community Controlled Organisations.

2.3 The Aboriginal Child Placement Principle

The Aboriginal Child Placement Principle (ACPP), known as the Aboriginal and Torres Strait Islander
Child Placement Principle (ATSICPP) in some jurisdictions, is a principle for child protection work which
has been widely accepted in Australia since the early 1980s.”® It “aims to ensure government

intervention into family life does not disconnect children from their family and culture”.*

43 SNAICC (2013), Aboriginal and Torres Strait Islander Child Placement Principle: Aims and Core Elements, p5.
44 |bid, p2.
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As articulated by the national peak body for Aboriginal children’s issues, SNAICC, the principle has five

elements: prevention, partnership, placement, participation and connection.

In Victoria, the ACPP is the basis of sections 13 and 14 of the Children, Youth and Families Act.
However, the principle stated by SNAICC is significantly broader than the placement hierarchy
provided for in 5.13(2) and the requirement to consult in s.13(1)(a) and (2)(b). The SNAICC principle
includes five critical elements: prevention, partnership, placement, participation and connection and
each is explained in a guide produced to support implementation.

Victoria has implemented the ACPP in a manner which does not respect its intention of helping
prevent the removal of Aboriginal children and maintain their connections to family. It is VALS’
experience that the implementation of s.13 and s.14 of the CYFA in practice is not consistent with the
SNAICC guide to implementation of the ACPP,* in three key respects.

a) A placement high on the ACPP hierarchy should not trump a child remaining in or
returning to parental care

b) The requirement to prioritise placements with Aboriginal family should include
placements with siblings

c) The obligation to apply the ACPP is continuous and ongoing and should not be trumped
by achieving stability in a placement

2.3 (a) A placement high on the ACPP hierarchy should not trump a child remaining in
or returning to parental care

The SNAICC implementation guide makes clear that proper implementation of the ACPP involves
actively supporting reunification to parental care. The SNAICC guide describes reunification as “a
process that involves assessment, the provision of appropriate services to support families to address
protective concerns, and engagement and collaboration with the child, parents and extended family

to ensure the child’s safe and timely return within the family.”4®

The CYFA is also clear that a child is only to be removed from the care of his or her parent if there is
an unacceptable risk of harm to the child.*” The unacceptable risk threshold applies to all children,
however in practice where an Aboriginal child is assessed to be at risk in the care of their parent/s, the
implementation of the ACPP seems to take priority over conducting a complete and thorough
assessment of whether the risk to the child is unacceptable. Where a stable and safe placement is
identified with an Aboriginal family member, the requirement to continuously assess and apply