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Overview

Context In September 2009, the Victorian government released preliminary
investigations into unpaid Indigenous trust funds in Victoria. In
2012, Wampan Wages became aware that the Victorian
government is continuing to assess the feasibility of a Victorian
Indigenous trust fund repayment scheme.

This report has been prepared by Herbert Smith Freehills to assist
Wampan Wages in advocating for the establishment of a best
practice model for reparations for the stolen wages community in
Victoria.

Scope This report provides a comparative analysis of the establishment,
operation and scope of the following Indigenous trust fund
repayment schemes:

= the Aboriginal Trust Fund Repayment Scheme in New
South Wales;

= the Indigenous Wages and Savings Reparations Scheme
in Queensland and the related Underpayment of Award
Wages Process; and

» the Stolen Wages Reparation Scheme WA in Western
Australia.

In addition, where there have been significant changes to these
schemes, this report identifies:

= the reasons behind the changes; and
= the implications for claimants.

Key conclusions Section 2 of this report sets out our key conclusions.

Primary contacts Graeme Johnson Fergus Smith
Partner Senior Associate
+61 2 9225 5405 +61 7 3258 6451
graeme.johnson @ hsf.com fergus.smith@hsf.com
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Detailed report

1 Introduction

This report has been prepared on the basis of our review of the guidelines and public
commentary in relation to the following Indigenous trust fund repayment schemes:

the Aboriginal Trust Fund Repayment Scheme in New South Wales;

the Indigenous Wages and Savings Reparations Scheme in Queensland and the
related Underpayment of Award Wages Process; and

the Stolen Wages Reparation Scheme WA in Western Australia.

We have also provided commentary informed by Herbert Smith Freehills’ experience in
representing claimants before the Aboriginal Trust Fund Repayment Scheme in New South

Wales.

This report consists of the following sections:

Section 2 - Key conclusions;

Section 3 — Nature and guiding philosophy of the scheme;
Section 4 — Claimant eligibility;

Section 5 — Procedural rules;

Section 6 — Claim amount calculation mechanism; and
Section 7 — Scheme statistics.

In addition, this report includes the following annexures:

18025220

Annexure 1 — Glossary of defined terms,
Annexure 2 — Key characteristics matrix;

Annexure 3 — Guidelines in relation to the Aboriginal Trust Fund Repayment
Scheme in New South Wales;

Annexure 4 — Guidelines in relation to the Indigenous Wages and Savings
Reparations Scheme in Queensland; and

Annexure 5 — Guidelines in relation to the Stolen Wages Reparation Scheme
WA in Western Australia.
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2 Key conclusions

2.1 Nature and guiding philosophy of the scheme

KC1. Guiding A trust fund repayment scheme can either seek to identify and repay
philosophy actual unpaid trust funds or, alternatively, make notional payments as
“an expression of regret” or in the "spirit of reconciliation”. The guiding
philosophy has important practical consequences for claimants inciuding
with respect to the amount of payments, the eligibility of descendant .
claimants and the timeframes and complexity of the claims process.

KC2. Community The guiding philosophy of a trust fund repayment scheme and the
consultation related implications may have significant consequences for the
effectiveness of a scheme and its acceptance by the relevant Indigenous
communities. Extensive consultation should be conducted with the
relevant Indigenous communities as part of the development of a trust
fund repayment scheme.

KC3. Formal guidelines | A trust fund repayment scheme should be established under formal
publicly available guidelines which set out clearly, in simple English, the
application and decision making process and the rights of applicants in
relation to that process.

2.2 Claimant eligibility

KC4. State specific eligibility The governmental regulation of Indigenous people was within ¢
criteria the responsibility of the state governments of Australia (as :
opposed to the Federal government) for a significant period of
Australian history and, as a consequence, the historical
experience of governmental control of Indigenous wages
differs from state to state. Therefore, the appropriate eligibility
criteria for a trust fund repayment scheme should be carefully
tailored to the specific circumstances and experience of the
Indigenous people of that state.

KC5. Focus of eligibility criteria The eligibility criteria of a trust fund repayment scheme can
either be focussed toward whether a claimant was subject to
governmental control of income, or alternatively toward the
identification of specific funds held in a trust account which
remain unpaid. However, to understand the practical
implications of the eligibility criteria, the administrative
approach to assessing claimants against the eligibility criteria
and, in particular, the evidential requirements must also be
considered. |

KC6. Descendant claims Permitting descendants to claim unpaid trust funds on behalf
of deceased relatives will increase the pool of eligible
claimants. However, to avoid extensive delays in processing
claims, consideration should be given to restricting eligibility to
descendants who have in fact registered a claim.

KC7. Authorised representatives | Eligible claimants should be permitted to make claims via an
authorised representative.
KC8. Priority of multiple A trust fund repayment scheme should provide for clear
descendant claimants priority rules as between multiple descendant claimants. This

should include:
= deference to any valid will of the deceased person;
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= an opportunity for the descendant claimants to develop a
family agreement within a set period of time; and

= if a family agreement is not able to be agreed, an express
distribution priority order by relationship with the deceased
person (e.g. spouse, children, grandchildren).

KC9. Types of trust funds A broad approach should be taken with respect to the types of
unpaid funds in trust fund accounts ~ including wages, child
endowment, pensions and maternity allowances.

KC10. Under-award wages As in QLD, in addition to repayment of funds actually held in
trust, consideration should be given as to whether the
payment of Indigenous people at under-award wages should
also be factored into payment entitiements.

2.3 Procedural rules

KC11.| Application process The application process for a trust fund repayment scheme
should be simple and allow claimants to submit their own
evidence including documentary evidence and statutory
declarations,

KC12.| Application period To ensure all potential claimants have an opportunity to
lodge a claim, a trust fund repayment scheme should have a
sufficiently long application period (years rather than
months), the decision making body should have an ability to
extend the period if necessary and there should be flexibility
to accept late applications if it is in the interests of justice
and equity to do so,

KC13.| Community engagement During the application period, a trust fund repayment
scheme should engage extensively with the relevant
Indigenous communities to communicate the availability of
the scheme, identify potential claimants and assist with the
completion of applications.

KC14.| Administration and resources A trust fund repayment scheme is administratively complex
and will likely require significant bureaucratic resources. To
ensure an efficient process, adequate resources should be
made available and the application and assessment process
should be as straight forward as is possible and specify
benchmark timeframes for the process to be measured and
reported against. The performance of the process should be
periodically reviewed.

KC15. | Formal apology The relevant Indigenous communities should be consulted
on whether it is appropriate for the scheme to be
accompanied by a formal apology in relation to past
injustices in connection with unpaid trust wages.

KC16.| Communication during application | A trust fund repayment scheme should be open and
process accessible to claimants and ensure that claimants are able
to access clear information as to the status of their claim
and to submit additional information, if required, throughout
the process.

KC17.| Unsuccessful claimants The manner in which unsuccessful claimants are notified
should be managed sensitively and in consultation with the
relevant Indigenous communities. The reasons for the
decision should be clearly explained to the unsuccessful
claimant and the claimant should be linked to other relevant
support services.

18025220 page 4
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KC18. | Priority of processing of claims A trust fund repayment scheme should formally prioritise the
processing of claims according to the age and health of
claimants. The scheme should also allow claimants
transparency with respect to the processing priority of their
claim and the ability to seek revision of that priority if their
health circumstances change. Direct claimants should have
priority to descendant claimants.

KC19. | Flexibility of permitted evidence The poor quality of government records of Indigenous trust
accounts presents significant challenges for Indigenous
people in verifying claims to unpaid funds. Therefore, the
nature and extent of evidence required by a trust fund
repayment scheme is a fundamental question. A scheme
should take a flexible approach to the type of permitted
evidence and should place considerable weight on the direct
evidence of the claimant (either oral or by statutory
declaration). The guidelines of the scheme should expressly
require the consideration of the interests of justice and
equity in order to avoid unfair outcomes.

KC20. | Rigour of evidence assessment A full assessment of the evidence of each claim is likely to
be a complicated and difficult process likely to lead to
extensive delays and administrative cost. An overly
technical approach can be counterproductive to the aims of
a scheme and can potentially compound the injustice of
genuine claimants if direct personal evidence of their
experience is not accepted. On the other hand, a scheme
which makes no attempt to verify individual claims and pays
only low fixed payments in compensation may undermine
the ability of the scheme to effectively redress the injustice
of unpaid wages in the relevant Indigenous communities.

KC21. | Evidence collection An evidence based trust fund repayment scheme requires
extensive research of records which are unlikely to be well
maintained. To avoid lengthy administrative delays, a
scheme should ensure adequate resources are made
available to conduct the necessary research in a timely
fashion.

KC22. | Access to records Existing policies in relation to the access to relevant records
necessary for the trust fund repayment scheme should be
reviewed and amended to allow appropriate and efficient
access by the decision making body, claimants and legal or
other representatives on behalf of claimants.

KC23. | Right to present evidence The guidelines of a trust fund repayment scheme should
expressly provide claimants with the right to present their
own evidence to the decision making body, including by way
of statutory declaration or oral evidence.

KC24. | Right to respond to evidence The guidelines of a trust fund repayment scheme should
expressly provide claimants with the right to review and
respond to the evidence relevant to their case and to the
decision making body's assessment of that evidence.

KC25. | Involvement of legal counsel The decision making body should proactively identify
complex or difficult claims for which a claimant would benefit
from the assistance of legal counsel. The decision making
body should establish an interested group of law firms to act
for claimants on a pro bono basis.

KC26.| Reasons for decision It is critical that a claimant be entitied to receive detailed
reasons for the decision made in relation to their claim. This
should include the evidence itself as well as the decision

18025220 page 5
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2 Key conclusions

making body's assessment of that evidence. This right
should be an express requirement set out in the scheme
guidelines.

KC27.

Appeal

A simple and transparent review process should be
established to allow claimants the right to challenge the
decision of the scheme. In addition, consideration should be
given to permitting further recourse to an independent third
party (such as an ombudsman) in the event of
administrative oversights in the decision making process of
the scheme. These processes should be expressly outlined
as a right of the claimant in the scheme guidelines.

KC28.

Other legal rights

A successful claim under a trust fund repayment scheme
should not require the claimant to waive, or indemnify a
government against other legal rights the claimant may have
with respect to their unpaid wages.

24

Claim amount calculation mechanism

KC29.

Claim amount

To avoid lengthy administrative delays in decision making, a trust
fund repayment scheme should set a fixed payment figure in
consultation with the relevant Indigenous communities and allow
for increases if it is in the interests of justice and equity to do so in
a particular case.

18025220
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3 Nature and guiding philosophy of the scheme

(a) Queensland

Queensland was the first Australian state to take steps to redress the historical injustice
of unpaid Indigenous wages. There have been two separate schemes established in
Queensland:

(1) the Underpayment of Award Wages Process — established in 1999 by the QLD
government in relation to Indigenous people who had been employed by
previous governments on Indigenous reserves and paid wages at under-award
rates between 1975 and 1986 (the QLD Underpayment Scheme); and

(2) the Indigenous Wages and Savings Reparations Scheme — established in 2002
and offered to Indigenous people whose wages and savings had been affected
by the QLD government's Protection Acts from the 1890s to the early 1970s
and remained unpaid (the QLD Trust Fund Scheme).

The QLD government'’s action followed the 1996 decnsuon of the Human Rights and Equal
Opportunity Commission in the Palm Island Wages Case' where it was found that the
QLD government had contravened the Racial Discrimination Act by deliberately
underpaying wages to seven Indigenous settlement workers between 1975 and 1986.
The evidence in the Palm Island Wages Case suggested that the individual plaintiffs’ loss
of income was between $8,573.66 and $20,982.97. However, due to difficulties in
accurately assessing the loss and the lack of records, each of the seven plaintiffs were
awarded $7000 in compensation. The QLD Underpayment Scheme was established in
direct response to the Palm Island Wages Case and gave rise to $25 million in
compensation payments to thousands of Indigenous people who had similarly been paid
wages at under-award rates between 1975 and 1986.

The implementation of the QLD Underpayment Scheme led to the development of the
QLD Trust Fund Scheme which sought to address the related injustice of the wages and
savings of Indigenous people which had been earned, but never repaid. In 2002, prior to
the introduction of the QLD Trust Fund Scheme, consultation was undertaken with
Indigenous communities throughout QLD by the Queensland Aboriginal and Islander
Legal Services Secretariat (QAILSS). The results indicated that from the 5,501
responses received during the consultation process, there was an acceptance rate of
approximately 94% for the proposed offer. However, concerns were raised about the
consultation process and the way in which the offer was initially conveyed to the
Indigenous community. It has been suggested that the 94% acceptance rate may have
been due to a misinformed belief amongst potential claimants that registering a “no” on
the survey would be a legally binding rejection of the offer. It has also been suggested
that the result may have been further skewed as those who were not tn favour of the offer
would not have attended and participated in the consultation process.”

Unlike the QLD Underpayment Scheme, the QLD government indicated that the QLD
Trust Fund Scheme was not a “compensation” scheme, but a “reparations” scheme
(meaning it sought to return unpaid wages rather than simply compensate for loss).
However, it was also made clear that the “reparations” were not an admission of legal
liability, but were offered in the “spirit of reconciliation” to recognise historical injustices
suffered by the Indigenous community. In practice, this meant that no efforts were made

' Bligh & Ors v State of Queensland [1996] HREOCA 28,

? Chapter 7: Repayment of monies by governments
hitp://www.aph.gov.au/Senate/Committeelegcon_ctte/completed_inquiries/2004-07/stolen_wages/report/c07.pdf, 101-3.
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to identify the precise amount of unpaid wages owed to particular individuals, but instead
the focus was on whether a claimant's wages had been subject to governmental control.
A fixed payment was then allocated for each successful claimant. The monetary offer
under the QLD Trust Fund Scheme was one component of a broader set of actions by
the QLD government, which included:

(1) a written apology from the QLD government to all living persons who had their
wages and savings controlled and who were eligible to make a claim for
compensation;

(2) a statement in the QLD parliament to publicly recognise past injustices on the

basis of race; and

(3) a protocol for commencing official QLD government business with an
acknowledgement of the traditional owners of the land.

The QLD Trust Fund Scheme was established by an exercise of prerogative power by the
QLD government and was administered by the Department of Aboriginal and Torres
Strait Islander Policy (DATSIP). The QLD Trust Fund Scheme operated in accordance
with an internal "Procedures Manual" which guided the administrative work of officers (the
QLD Procedures Manual). The QLD Procedures Manual is an internal administrative
document, rather than a formal set of legal rules setting out the rights of claimants.

(b) New South Wales

The NSW Scheme was created in 2005 following consultation with the Indigenous
community in NSW throughout 2004 and was conducted by a panel appointed by the
NSW government. Similarly to the QLD Trust Fund Scheme, the guiding philosophy of
the NSW Scheme was expressly not one of “compensation”, but “reparation”. However,
unlike in QLD, the NSW Scheme involved a more rigorous evidence based approach to
seek to identify and repay specific funds that were put into trust fund accounts on behalf
of Indigenous people and never repaid. As discussed in section 6, this approach proved
challenging and was later changed to provide for a fixed payment amount to each
successful claimant.

The NSW Scheme was administered by the special purpose Aboriginal Trust Fund
Repayment Unit (the ATFRS Unit) which reported to the Aboriginal Trust Fund Advisory
Panel (the ATFRS Panel). The ATFRS Panel consisted of 3 appointees: Aden Ridgeway,
Robynne Quiggin and Sam Jeffries. The ATFRS Panel in turn made recommendations to
the ultimate decision maker under the NSW Scheme, the NSW Minister for Aboriginal
Affairs (NSW Minister). The NSW Scheme was established under “The Guidelines for
the Administration of the NSW Aboriginal Trust Fund Repayment Scheme” which were
first issued in February 2006 (the Original NSW Guidelines) and then revised and
reissued in June 2009 (the Revised NSW Guidelines). Unlike the QLD Procedures
Manual, the NSW Guidelines were a formal public statement of the rules and procedures
to be followed by the NSW Scheme.

(c) Western Australia

Western Australia was the third state to seek redress in relation to unpaid Indigenous
trust funds. The WA Scheme was announced in March 2012 following the 2008 report
Reconciling the Past Government control of Aboriginal monies in Western Australia,
1905-1972 of the WA Stolen Wages Taskforce. The WA Scheme is administered by the
WA Department of Indigenous Affairs (WADIA) and a nominated Project Director is
responsible for final approval of all applications. The WA Scheme was established under
the “Guidelines — Stolen Wages Reparation Scheme WA” (the WA Guidelines) which
became effective in March 2012 and have not been amended as at the date of this report.
Similarly to the NSW Guidelines, the WA Guidelines are a formal public statement of the
rules and procedures to be followed by the WA Scheme. Taking a similar approach to the
QLD Trust Fund Scheme, the WA Scheme is stated to be “an expression of regret" and it
is openly acknowledged that payments are expressly not intended to “represent full
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reparation” of funds held in trust. The WA government explained its approach as being
driven by the need to “balance the claims of those affected and its reparation payment
against the contemporary needs of Aboriginal Western Australians”. Contrasting with the
NSW Scheme, this approach has resulted in a system with no need for evidence in
relation to the actual funds held in trust for individual claimants.

(d) General comments

The experience of the QLD Schemes, the NSW Scheme and the WA Scheme is that the
guiding philosophy of a trust fund repayment scheme has important practical implications
for claimants. Each of the QLD and WA governments made clear that their respective
schemes did not attempt to identify and calculate the actual amount of unpaid trust funds,
but rather to acknowledge the injustice that had occurred by making a notional fixed

payment.

As will be discussed by this report, this approach had important consequences for the
design on those schemes, including for example, a comparatively low fixed payment
compared with the NSW Scheme (as discussed in section 6) and a limited ability for
descendants to make claims on behalf of deceased relatives (as discussed in section
4.2). By contrast, the NSW government, at least initially, sought to identify and repay
actual unpaid trust funds which lead in some circumstances to more generous payments
and also a more generous system for descendant claimants. However, as discussed in
section 5.5, the NSW Scheme's focus on evidence gathering also lead to extensive
delays and complexity in processing applications. These practical implications must be
considered carefully as they will likely have significant consequences for the
effectiveness of a trust fund repayment scheme and its acceptance by the Indigenous
community.

Key conclusions

KC1. | Guiding philosophy A trust fund repayment scheme can either seek to identify and
repay actual unpaid trust funds or, alternatively, make notional
payments as “an expression of regret” or in the “spirit of
reconciliation”. The guiding philosophy has important practical
consequences for claimants including with respect to the
amount of payments, the eligibility of descendant claimants
and the timeframes and complexity of the claims process.

KC2. | Community The guiding philosophy of a trust fund repayment scheme and
consultation the related implications may have significant consequences
for the effectiveness of the scheme and its acceptance by the
relevant Indigenous communities. Extensive consultation
should be conducted with the relevant Indigenous
communities as part of the development of a trust fund
repayment scheme.

KC3. | Formal guidelines A trust fund repayment scheme should be established under
formal publicly available guidelines which set out clearly, in
simple English, the application and decision making process
and the rights of applicants in relation to that process.

Claimant eligibility

4.1

Criteria for a successful claim

The governmental regulation of Indigenous people was within the responsibility of the
state governments of Australia (as opposed to the Federal government) for a significant
period of Australian history and, as a consequence, the historical experience of

18025220 page 9
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governmental control of Indigenous wages differs from state to state. Therefore, the
appropriate eligibility criteria for a trust fund repayment scheme also differs from state to
state and should be tailored to the specific circumstances and experience of the
Indigenous people of that state.

(a) Queensland

The QLD Trust Fund Scheme required the following criteria to be satisfied — the claimant

must have:

(1) been alive on 9 May 2002 (which was the date on which the QLD government
made the offer);

(2) been born either:
(A) on or before 31 December 1951; or
(B) on or between 1 January 1952 and 31 December 1956; and

(3) had his/her wages or savings controlled under a 'Protection Act' under
operation in Queensland between 1897 and 1984.

(b) New South Wales

The NSW Scheme took a different approach, seeking to identify not whether wages had
been “controlled” as the QLD Trust Fund Scheme did, but whether a particular claimant
was entitled to specific funds held in trust and not distributed. The NSW Scheme required
the following criteria to be satisfied — that the ATFRS Panel must be satisfied that:

“(1) there is certainty, strong evidence or strong circumstantial evidence that an
amount of money payable to or held on behalf of the direct claimant at any
time was paid into a Trust Fund Account between 1900 and 1969; and

(2) there is no evidence, or no reliable evidence, that the full amount of the
money was either:

(a) paid out to the direct claimant;
(b) expended on behalf of the direct claimant; or
(c) paid out to an authorised representative of the direct claimant.”

The NSW Scheme defined "Trust Fund Accounts” as "the accounts established by the
Aboriginal Protection Board/Aboriginal Welfare Board between 1900 and 1969 into which
they deposited money held on behalf of Aboriginal people."

(c) Western Australia

The WA Scheme required the following criteria to be satisfied — the claimant must be a
living person who:

(1) was born prior to 1958;

(2) from the age of 14 years or older were resident at a Government Native Welfare
Settlement in WA;

(3) while resident at one or more of the Government Native Welfare Settlements in

WA experienced direct WA government control over their income and all or part
of their income was withheld from them; and

(4) was never repaid the outstanding monies owed by the WA government.
(d) General comments

On its face, the approach of the WA Scheme borrowed elements from both the QLD Trust
Fund Scheme and the NSW Scheme. As for the QLD Trust Fund Scheme, the WA
Scheme focussed on whether a claimant was subject to governmental control of income
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rather than whether there were in fact specific funds held in a trust account (as in NSW).
The WA Scheme also included the additional criteria that outstanding monies had never
in fact been repaid (which suggests an intention to seek evidence of specific funds as in
NSW). However, the WA Scheme takes a very different approach to the NSW Scheme in
verifying the existence of outstanding monies. No documentary evidence is required by
the WA Scheme, instead, reliance is placed on the claimant's declaration that such
monies were never repaid.

This suggests that in order to understand the practical implications of the eligibility
criteria, the administrative approach to assessing claimants against the eligibility criteria
and, in particular, the evidential requirements must also be considered. The evidential
requirements of each scheme and the practical consequences for the operation of each
scheme are discussed in section 5.4.

Key conclusions

KC4. | State specific The governmental regulation of Indigenous people was within
eligibility criteria the responsibility of the state governments of Australia (as
opposed to the Federal government) for a significant period
of Australian history and, as a consequence, the historical
experience of governmental control of Indigenous wages
differs from state to state. Therefore, the appropriate eligibility
criteria for a trust fund repayment scheme should be carefully
tailored to the specific circumstances and experience of the
Indigenous people of that state.

KC5. | Focus of eligibility The eligibility criteria of a trust fund repayment scheme can
criteria either be focussed toward whether a claimant was subject to
governmental control of income, or alternatively toward the
identification of specific funds held in a trust account which
remain unpaid. However, to understand the practical
implications of the eligibility criteria, the administrative
approach to assessing claimants against the eligibility criteria
and, in particular, the evidential requirements must also be
considered.

Eligible claimants

(a) New South Wales
The NSW Scheme provides for a wide range of potential claimants, including:

e adirect claimant — an Aboriginal person whose wages or other money was paid
into the trust fund accounts between 1900 and 1969;

e an authorised representative of a direct claimant - including an attorney,
guardian and agent; and

e« where a direct claimant is deceased — a descendant.

Under the Original NSW Guidelines a “descendant” was very broadly defined to include a
spouse, de facto spouse, child, grandchild, parent, brother, sister, aunt and uncle.
However, under the Revised NSW Guidelines this was narrowed to exclude parents,
brothers, sisters, aunts and uncles.

In addition, the Original NSW Guidelines provided that descendants were entitled to
share in the proceeds of a successful claim regardless of whether the descendant had in
fact registered a claim. It was the responsibility of the ATFRS Unit to publish details of
each successful descendant claim in appropriate community publications and then to
conduct investigations on a “best endeavours"” basis to identify descendants entitled to
share in the claim via a Births, Deaths and Marriages check. This approach led to the
ATFRS Unit experiencing significant difficulties in processing descendant claims. The old
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records of the Aborigines Welfare Board/Aborigines Protection Board lacked sufficient
information, or in many cases were non-existent, and this created difficulties for
claimants, especially those who were removed from their families and placed in
institutions. The processing of descendant claims proved to be extremely complex and
time-consuming due to the large number of possible descendants that needed to be
identified and located. This was exacerbated by the requirement under the Original NSW
Guidelines that claims could not be finalised until all the descendants had been located
and contacted ~ this proved to be insurmountable and resulted in extensive delays in
repaying proven unpaid trust funds.

The Revised NSW Guidelines changed the approach providing that only descendants
that had registered their claim were eligible to share in the proceeds of a claim. This
allowed the ATFRS Unit to achieve certainty as to the identity of the eligible claimants
and removed the need for the ATFRS Unit to itself identify other eligible descendant
claimants. In practice, this change enabled the ATFRS Unit to proceed to confirm and
pay outstanding descendant claims.

(b) Queensland

The QLD Trust Fund Scheme took a different approach, restricting claims to claimants
who had been alive on 9 May 2002 (being the date on which the QLD government made
the offer). Claimants who had died before this date where expressly excluded. However,
a relative of a claimant who had died after 9 May 2002 could make an application on
behalf of that deceased claimant and any successful payments were made in accordance
with the Succession Act 1981 (Qld) (including as outlined in the claimant’s last valid will if
in existence). The QLD government gave the following reasons for not opening the
reparations offer to descendant claimants:

“The Government was aware from its experience in the [QLD Underpayment
Scheme] that the majority of Aboriginal and Torres Strait Islander people die
intestate and that attempts to distribute estates in accordance with succession
requirements are administratively complex and likely to result in outcomes that are
considered inequitable by some or all of the parties concerned. These difficulties
would have been magnified if descendants of long deceased persons were entitled
to claim on behalf of these persons. Having considered these matters, a decision
was taken to focus on those persons who were alive at the time of the offer.”

(c) Western Australia

The WA Scheme also limited claims to living direct claimants. No claims are permitted by
the descendants or the estate of any person. However, if a direct claimant dies after an
application has been made but before payment, the payment will continue to be paid into
the account nominated in the relevant application.

(d) General comments

Given the likelihood that many Indigenous people who are owed unpaid trust funds have
either passed away or may soon pass away, limiting the eligible claimants of a trust fund
repayment scheme to living people may significantly reduce the capacity of a scheme to
deliver justice to the Indigenous community as a whole. However, based on the
experience of the NSW Scheme, permitting descendant claims needs to be carefully
structured so as to ensure the scheme is able to make decisions in a timely fashion.
Taking a too broad or imprecise approach to descendant claims could have a negative
effect on the outcomes of a scheme for all claimants.

? Queensland Government, Submission 116, Attachment 7, Indigenous Wages and Savings (1890s-1980s) Reparation
Process Information Sheel, September 2003, p.5.
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Key conclusions

KC6. | Descendant claims Permitling descendants to claim unpaid trust funds on behalf
of deceased relatives will increase the pool of eligible
claimants, However, to avoid extensive delays in processing
claims, consideration should be given to restricting eligibility
to descendants who have in fact registered a claim.

KC7. | Authorised Eligible claimants should be permitted to make claims via an
representatives authorised representative.

4.3 Priority rules of multiple descendant claimants

(a) New South Wales

The NSW Scheme contained detailed provisions in relation to the priority of multiple
descendant claimants. The Revised NSW Guidelines provided that the order of priority of
distribution was established as follows:

(1) firstly, in accordance with a valid will of the direct claimant if applicable;

(2) secondly, if there is no will, the descendants that had registered a claim are
given 6 weeks to agree a family agreement in relation to the distribution; and

(3) thirdly, if no family agreement is reached, then payment will be made in

accordance with detailed provisions set out in Annexure A of the Revised NSW
Guidelines allocating priority between the spouse, defacto spouse, children and
grandchildren.

As discussed in section 4.2, the Original NSW Guidelines provided that non-registered
descendants were also entitled to be included in the order of priority. This created
administrative difficulties and the Revised NSW Guidelines reversed this position and
provided that only registered descendant claimants were entitled to be considered in the
order of priority. The Original NSW Guidelines also provided that 95% of eligible
descendant claimants could conclude a binding family agreement (rather than all
registered descendant claimants as per the Revised NSW Guidelines).

(b) Queensland

Under the QLD Trust Repayment Scheme successful payments in respect of any eligible
deceased claimants were made in accordance with the Succession Act 1981 (Qld).

(c) Western Australia

The WA Scheme limits claims to living direct claimants and therefore required no rules
with respect to the priority of multiple descendant claimants.

Key conclusions

KC8, | Priority of multiple A trust fund repayment scheme should provide for clear
descendant claimants | priority rules as between multiple descendant claimants. This
should include:

= deference to any valid will of the deceased person;

= an opportunity for the descendant claimants to develop a
family agreement within a set period of time; and

= if a family agreement is not able to be agreed, an express
distribution priority order by relationship with the deceased
person (e.g. spouse, children, grandchildren).
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4.4 Nature of trust funds recoverable

(a) New South Wales

The NSW Scheme extended to any funds held in a trust fund account, including wages
and child endowment. In the case of child endowment payments they were treated as
though they were held on behalf of the parent of the child in respect of whom the child
endowment payment was made, rather than the child itself.

(b) Queensland

Similarly, the QLD Trust Fund Scheme extended to any funds held in a trust fund account
including wages, child endowment, pensions and maternity allowances. The QLD
Underpayment Scheme took a different approach, focussing on the wages that should
have been paidto Indigenous people for work performed at under-award rates.

(c) Western Australia

Under the WA Scheme, the focus was less on the nature of the trust funds that were held
and more on whether the claimant resided at a Native Welfare Settlement identified as
holding/managing wages for Indigenous workers.

Key conclusions

KC9. | Types of trust funds A broad approach should be taken with respect to the types
of unpaid funds in trust fund accounts ~ including wages,
child endowment, pensions and maternity allowances.

KC10. | Under-award wages As in QLD, in addition to repayment of funds actually held in
trust, consideration should be given as to whether the
payment of Indigenous people at under-award wages should
also be factored into payment entitlements.

5 Procedural rules

5.1 Application process and acceptance period

(a) New South Wales

The NSW Scheme opened for applications in February 2006 and initially did not specify a
closing date. The Revised NSW Guidelines of June 2009 specified that no further
applications were to be accepted by the scheme after 31 May 2009. However, the
Revised NSW Guidelines also included an additional provision to make clear that the
ATFRS Unit could accept a late application if it was satisfied that it was in the interests of
justice and equity to do so. The application process involved:

(1) the completion of an application form which required the claimant to provide
detailed information in relation to their background and experiences. The
applicant was also permitted to submit additional documentary evidence
together with the application form; and

(2) proof of identification by providing any two of the following forms of
identification: Birth Certificate, Driving Licence, Pensioner Concession Card,
Medicare Card or Health Care Card.
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(b) Queensland

The QLD Trust Fund Scheme application period commenced on 9 May 2002 and initially
closed on 31 January 2006. The QLD government subsequently agreed to extend the
date for accepting applications to 31 January 2009. The application process involved:

(1) the completion of an application form and, if possible, claimants were asked to
supply evidence that they worked under one of the relevant “Protection Acts"
(e.g. a savings bank ledger or a wages card), and

(2) proof of identification by providing any two of the following forms of
identification: Birth Certificate, Driving Licence, Pensioner Concession Card,
Medicare Card or Health Care Card.

(c) Western Australia

The WA Scheme application period commenced on 7 March 2012 and was initially
scheduled to close on 6 September 2012, although this date was then extended to 30
November 2012. This period is very short compared with the NSW Scheme and QLD
Trust Fund Scheme. Particularly in NSW, significant efforts were required within the
Indigenous community to communicate the availability of the scheme, to identify potential
claimants and to complete applications. Ensuring all potential claimants have an
opportunity to lodge a claim favours a generous application period, an ability to extend
the period if necessary and the flexibility to accept late applications if it is in the interests
of justice and equity to do so.

The application process of the WA Scheme involves:

(1) the completion of an application form which required the completion of details
about the applicant’s history of residency at a “Native Welfare Settlement” as
well as a declaration that the applicant experienced direct control of his/her
income by the WA government and that the applicant had never received the
outstanding monies owed; and

(2) proof of identification by providing certified copies of at least two forms of
identification: Birth Certificate; Birth Extract; Current Driver’s License; Passport;
Medicare Card; Centrelink Card; Credit Card or Bank Account Card, Utilities
Bills or two Statutory Declarations from two different referees.

Key conclusions

KC11. | Application process The application process for a trust fund repayment scheme
should be simple and allow claimants to submit their own
evidence including documentary evidence and statutory
declarations.

KC12. | Application period To ensure all potential claimants have an opportunity to lodge
a claim, a trust fund repayment scheme should have a
sufficiently long application period (years rather than months),
the decision making body should have an ability to extend the
period if necessary and there should be flexibility to accept
late applications if it is in the interests of justice and equity to

do so,
KC13. | Community During the application period, a trust fund repayment scheme
engagement should engage extensively with the relevant Indigenous

communities to communicate the availability of the scheme,
identify potential claimants and assist with the completion of
applications.
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5.2 Decision making process and timing

(a) Queensland
A high level overview of the process for the QLD Trust Fund Scheme is as follows:
(1) the claimant completes a claim form and provides proof of their date of birth

and, if the claim is being made on behalf of a deceased person, proof of the
date of death of the deceased person;

(2) DATSIP registers details of the claim form and sends a letter to the claimant
confirming receipt of the application;

(3) DATSIP allocates a priority to the claim (based on age and health — see 5.3);

(4) DATSIP then conducts a search for 1 piece of documentary evidence showing

control of wages or savings by the Government under a “Protection Act” (no
attempt was made to reconstruct individual work, wages, or savings histories);

(5) DATSIP assesses a claim as either ‘eligible’ or ‘ineligible’;
(6) if a claim is 'ineligible’:
(A) DATSIP sends an assessment letter to the ‘ineligible’ claimant
explaining why their claim was ‘ineligible’;
(B) claimants were given a free call phone number to enable them to
speak to someone about why their claim was ‘ineligible’; and
(C) if ‘ineligible’ claimants were able to provide more information, the
claim could be assessed again;
(7) if a claim is "eligible™
(A) DATSIP sends an assessment letter to the “eligible” claimant advising

them of the date and time for a meeting held in their area so that the
claimant could obtain independent legal advice with respect to the Qld
Trust Fund scheme;

(B) DATSIP pays for a lawyer to give independent legal advice to the
eligible claimant;

(C) the eligible claimant has a 24hr cooling off period before they have to
decide whether to accept or reject the offer,

(D) if the claimant accepts the offer they are required to sign a deed of
agreement waiving rights to future claims (as discussed in section
5.8);

(E) DATSIP provides an electronic funds transfer form and if the claimant

decides to accept the payment offer after receiving legal advice, the
claimant returns the completed electronic funds transfer form (with
their bank details) to DATSIP;

(F) once the deed of agreement has been signed and electronic funds
transfer form provided, the claimant receives the payment (typically
within 6 weeks) after signing the deed; and

(G) in addition to the payment, the claimant receives a letter of apology
from the Minister.

We understand that the QLD Trust Fund Scheme typically processed first round
applications within 1 year, depending on the priority of the claim and the difficulty
associated with the claim (i.e. availability of evidence). On average, the QLD
Underpayment Scheme typically processed claims in 6 months to 12 months. However,
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there were significant variations in the range of times taken — from a few days for urgent
matters to up to three years for non-urgent or more complex matters.

(b) New South Wales

The NSW Scheme involved a lengthy and bureaucratic process with a number of levels
of administration and review. A high level overview of the process is as follows:

(1) the AFTRS Unit receives and registers the application, allocates a priority status
and confirms that the application is complete (if the application is incomplete the
claimant may be asked to provide further information),

(2) the AFTRS Unit forwards the application to NSW Department of Aboriginal
Affairs to undertake necessary searches,

(3) the AFTRS Unit may seek expert assistance if necessary,

(4) the AFTRS Unit may seek to conduct an interview with the claimant if
necessary,;

(5) the AFTRS Unit prepares:
(A) a summary of information,;

(B) a recommendation as to whether or not payment should be made and
to whom payment should be made; and

(C) its reasons for making the recommendation;

(6) the ATFRS Unit may, in its absolute discretion, choose to share the above
information and recommendation with the claimant. The Original NSW
Guidelines provided that in relation to descendant claims, the information
uncovered by and the recommendation of the ATFRS Unit was required to be
sent to eligible descendants and such descendants were entitled 6 weeks to
respond. The Revised NSW Guidelines removed this requirement and made
clear that providing information and interim recommendations to a claimant is at
the discretion of the ATFRS Unit;

(7) if the claimant is provided with information from the ATFRS Unit, the claimant
may then provide a response to the recommendation;

(8) the ATFRS Unit will then submit the recommendation to the ATFRS Panel,

(9) the ATFRS Panel assesses the recommendation and may seek further
evidence, consult experts and conduct interviews in its discretion;

(10) the ATFRS Panel prepares:

(A) a summary of information;

(B) a recommendation as to whether or not payment should be made and
to whom payment should be made; and

(C) its reasons for making the recommendation,

(D) (In practice, it was common for the ATFRS Panel to issue an interim

assessment to the claimant and allow a period for a response
submission to be prepared);

(11) the ATFRS Director Program Delivery may seek clarifications from the ATFRS
Panel and may also provide his/her own alternative recommendation together
with reasons (this additional step was introduced by the Revised NSW
Guidelines); and
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(12) the Minister makes a decision or may refer the matter back to the ATFRS Panel
for further information and investigation. In relation to a descendant claim, the
Original NSW Guidelines provided that the Minister's final decision was subject
to mandatory public notification and a 28 day waiting period during which other
eligible descendants were able to register an interest in the claim - this step
was removed by the Revised NSW Guidelines.

The process of the NSW Scheme lead to extensive delays in the processing of claims.
From Herbert Smith Freehills' experience, it was not uncommon for decisions to take up
to 5 years to process. For straightforward applications where the documentary evidence
was clear, decisions could be made more quickly. However, for many claimants, due to
the poor record keeping of the authorities, the documentary evidence was not clear and
analysing the veracity of applications through the various levels of the decision making
process was a very lengthy process. From Herbert Smith Freehills' experience, the
extended delays in decision making by the NSW Scheme was a central complaint and
caused significant distress for many claimants. The distress caused by the delay was
exacerbated by the fact that claimants were often very elderly or had material health

concerns which created the real possibility that claimants could pass away before having
their claims resolved.

(c) Western Australia

The WA Scheme application process is significantly simpler, reflecting the fact that no
testing of evidence is required. A high level overview of the process is as follows:

(1) an assessor receives the application and confirms whether the application is
complete;

(2) if the application is incomplete:

(A) the assessor will telephone, write or email the claimant to advising on
the information or documentation that is required to complete the
application;

(B) the claimant will be given thirty (30) days to reply, and, if no response
is received within 30 days, the application will be considered to have
ceased; and

(C) if a complete application is received within thirty (30) days the
application will be assessed;

(3) if the application is complete, the assessor will:

(A) write to the claimant acknowledging receipt of the application and
advising that an assessor will assess the application;

(B) assess the application and make an intermediate determination as to
whether the application should be approved or not approved; and

(C) forward the application to the Project Director who will then consider
whether to approve the application; and

(4) The claimant is then notified whether the application has been successful.

As the WA scheme is in its early stages, the timeframes for processing applications is not
yet clear. The process is, however, expected to be much quicker that the NSW Scheme
and the QLD Schemes.
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Key conclusions

KC14. | Administration and A trust fund repayment scheme is administratively complex
resources and will likely require significant bureaucratic resources. To
ensure an efficient process, adequate resources should be
made available and the application and assessment process
should be as straight forward as is possible and specify
benchmark timeframes for the process to be measured and
reported against, The performance of the process should be
periodically reviewed.

KC15. | Formal apology The relevant Indigenous communities should be consulted on
whether it is appropriate for the scheme to be accompanied
by a formal apology in relation to past injustices in connection
with unpaid trust wages.

KC16. | Communication during | A trust fund repayment scheme should be open and
application process accessible to claimants and ensure that claimants are able to
access clear information as to the status of their claim and to
submit additional information, if required, throughout the

process.
KC17. | Unsuccessful The manner in which unsuccessful claimants are notified
claimants should be managed sensitively and in consultation with the

relevant Indigenous communities. The reasons for the
decision should be clearly explained to the unsuccessful
claimant and the claimant should be linked to other support
services that are on offer.

5.3 Priority of processing of claims

(a) New South Wales

The NSW Scheme provided for the allocation of a priority rating for each application
received which dictated the order in which claims were processed. Generally, direct
claimants were prioritised over descendant claims. In addition, the ATFRS Panel took into
account evidence of hardship and/or a life-threatening medical condition as well as any
other factors considered relevant. The NSW Scheme also allowed claimants the ability to
request a review of the priority rating assigned to their claim. Given the extended delays
in the processing of claims under the NSW Scheme, the priority allocation of a particular
claim was an important factor. However, given that the majority of claimants are old aged,
a significant proportion could be expected to have health concerns. Therefore, assessing
the comparative entitlement to priority consideration is a difficult task.

(b) Queensland

The QLD Trust Fund Scheme also provided for a formal priority order for the assessment
of applications, being:

(1) first, claimants aged 76 years or older and claimants who had a serious illness
(regardless of age);

(2) second, claimants aged 66 — 75 years;

(3) third, claimants aged 57 — 65 years;

(4) fourth, claimants aged 52 — 56 years; and

(5) fifth, applications in relation to deceased claimants (i.e. those that had died after
9 May 2002).

(c) Western Australia
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There is no formal priority allocation system in relation to the WA Scheme. This likely
reflects the fact that most claims are expected to be processed comparatively quickly.

(d) General comments

Herbert Smith Freehills' experience acting for claimants under the NSW Scheme was that
significant distress was caused by the long delays in processing claims and this distress
was heightened where the claimant feared that they could pass away without having
received justice for their experiences. This experience reinforced to Herbert Smith
Freehills the merit of a clear system which sought to prioritise the processing of claims
according to the age and health of claimants.

Key conclusions

KC18. | Priority of processing | A trust fund repayment scheme should formally prioritise the
of claims processing of claims according to the age and health of
claimants. The scheme should also allow claimants
transparency with respect to the processing priority of their
claim and the ability to seek revision of that priority if their
health circumstances change. Direct claimants should have
priority to descendant claimants.

Rules of evidence

It is well documented that the poor quality of government records in relation to Indigenous
trust accounts has presented significant challenges for Indigenous people in verifying
their claims.

(a) New South Wales

In the NSW context, in May 2004, Premier Bob Carr said that records of how the
authorities administered Indigenous trust funds have ‘vanished over the years' and his
Minister for Community Services called the documentary record ‘patchy’ and ‘incomplete’.
Many written records of the authority’s financial administration were destroyed, lost and
damaged, or deliberately removed.” The Indigenous Law Centre at the University of NSW
has noted:

“The records relating to Aboriginal trust funds that survive in government and non-
government agencies today will only reveal part of a complex picture — what remains
to be told can only come to light through the oral evidence of Aboriginal people who
themselves, or whose family members, experienced the system in operation”.®

Therefore, appropriate and tailored rules of evidence are a key requirement for an
Indigenous trust fund repayment scheme.

The NSW Scheme expressly provides that formal rules of evidence (as would apply in a
court) were not applicable. Instead, the scheme set out a tailored set out of rules for the
purposes of the scheme. Generally speaking, evidence is considered by the NSW
Scheme if the relevant officer of the ATFRS Unit or the ATFRS Panel is satisfied that the
evidence if reliable and relevant to a recommendation. The evidentiary standard required
for a successful application under the NSW Scheme was:

(1) certainty, strong evidence or strong circumstantial evidence that an
amount of money payable to or held on behalf of the direct claimant at any time
was paid into a Trust Fund Account between 1900 and 1969; and

* Sean Brennan, Zoe Craven, ‘Eventually they get it all... Government Management of Aboriginal Trust Money in New South
Wales' (Research Report, Indigenous Law Centre, University of New South Wales, 2006) 61.

® Zoe Craven, ‘Stolen Apprenticeship wages' and Entitlements Aboriginal Trust Funds in New South Wales (Fact Sheet,
Indigenous Law centre, University of New South Wales, 2004) [48) available from www.ilc.unsw.edu.au.
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(2) no evidence, or no reliable evidence, that the full amount of the money was
either:
(A) paid out to the direct claimant;
(B) expended on behalf of the direct claimant; or
(C) paid out to an authorised representative of the direct claimant.

In considering the evidence against the above standard, the NSW Scheme expressly
required the following factors to be taken into account:

(1) the length of time that has elapsed and the difficulty claimants may have in
substantiating their application as a result;

(2) any deficiencies in the official written record relating to the application or similar
applications;

(3) the importance of oral evidence in the absence of written records and in the

cultural traditions of Aboriginal people;

(4) the purpose of the scheme, which is to restore money which was held in trust
for Aboriginal people and not repaid;

(5) any available evidence that money payable to the direct claimant or the
deceased trust fund account holder was paid into the trust fund account and the
reliability of that evidence;

(6) any available evidence that money was paid out of the trust fund account and
the reliability of that evidence; and
(7) any other matter which the ATFRS Unit, the Panel, the Director Program

Delivery, the Director-General or the Minister considers relevant.

In addition, the NSW Guidelines were expressly stated to be "not binding” and could be
departed from if the ATFRS Panel was “satisfied that it is in the interests of justice and

equity to do so". Where such a departure occurred, the reasons for the departure were
required to be recorded for purposes of transparency.

(b) Queensland

The QLD Trust Fund Scheme also dis-applied formal rules of evidence and adopted a
much narrower approach to evidence collection and assessment. The focus of the QLD
Trust Fund Scheme was to identify whether the claimant had his/her wages or savings
controlled under a 'Protection Act’ under operation in QLD between 1897 and 1984. For a
claim to be successful the assessors had to find 1 piece of documentary evidence
confirming control of wages or savings. Although oral evidence could be provided to
support a claim, oral evidence in itself was not enough. According to the QLD Procedures
Manual, documentary evidence could include the following:

(1) savings bank ledger cards;

(2) a memorandum of agreement (between employer and employee, witnessed by
a Government official);

(3) pocket money records;

(4) wage earnings records;

(5) child endowment cards;

(6) termination of management of property;,

(7) continuation or determination of a management of property;

(8) audit report reference to the claimant's savings account from the heritage

database; and
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(9) any other record that demonstrates government control of the claimant's wages
or savings e.g. departmental letter to employer naming the claimant as the
employee.

The QLD approach, although seemingly simpler (only 1 document required), is potentially
more rigid as compared with the NSW approach and could to lead to unjust outcomes in
particular cases. Based on Herbert Smith Freehills' experience in NSW, because the
documentary records kept by governmental authorities were often in a very poor state or
missing entirely, it was critical that the assessment of claims considered a broad range of
evidence, including importantly, the oral evidence of the claimant themselves (including
by way of statutory declaration). Strict adherence to the QLD approach leaves success or
failure of a claim beyond the control of the claimant and dependent on the whim or
competence of government bureaucrats at the relevant period of history. Pure chance
would dictate whether there might be documentation in existence for one or both of two
claimants who had suffered the same injustice.

The potential for injustice was acknowledged by the QLD Trust Fund Scheme in that for
certain ‘inside workers' for whom no control evidence could be located, ministerial
approval was later provided (3 November 2003) for a special procedure to be followed.
According to that procedure, a claim could be successful if:

(1) the other criteria was met (i.e. other than the 1 piece of documentary evidence
confirming control of wages or savings); and

(2) the assessor had located evidence that the claimant was resident on a
Government Settlement or Church Mission beyond schooled age.

The QLD Government stated that “[bJecause the government was aware that the relevant
records may be incomplete for particular time periods and locations, it acknowledged
that, for a small proportion of people who were subject to the controls over wages and
savings, records may not be available. Consequently, provision was made for use of
affidavit evidence.”®

Although more flexible, the detailed approach adopted by the NSW Guidelines,. in effect,
contributed to extensive delays in the processing of applications. The piecing together of
evidence was a complex and difficult process which did not always produce clear
conclusions. In practice, the ATFRS Unit was willing to accept detailed submissions from
legal counsel on behalf of the claimants and was also proactive in identifying complex
claims which would benefit from the detailed review of legal counsel on behalf of a
claimant. This proved to be very important for many claimants and, in the experience of
HSF, often the evidence uncovered by the ATFRS Panel was incomplete or the analysis
in relation to the evidence uncovered was incorrect or unfair and a thorough analysis by
legal counsel on behalf of a claimant was sufficient to overturn an initial negative
recommendation of the ATFRS Panel leading to a successful claim. Despite a positive
outcome in some cases, the process itself proved difficult to claimants. Some claimants
would take offence to a negative interim assessment issued for the reason of a lack of
evidence (but contrary to the oral evidence of the claimant) and the need for detailed
legal analysis and legal submissions to overturn decisions led to extended periods of
uncertainty and disappointment.

(c) Western Australia

The WA Scheme, similarly, dis-applied the formal rules of evidence. However, the guiding
philosophy of the scheme — being “an expression of regret" and payments made are
expressly not intended to “represent full reparation” of funds held in trust — means that a
relatively relaxed approach is to be taken to scrutinising applications. Generally,
claimants under the WA Scheme are not required to prove that either trust funds were in

* Queensland Government Submission to the Senate's ‘Stolen Wages Inquiry' page 6
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fact held in trust for them, or that that they never received a distribution of such funds.
Instead, the WA Scheme accepts the existence of these elements on the basis of the
claimant's declaration to that effect (which form part of the application form). Our
discussions with the WA Scheme confirmed that the only evidentiary confirmation
performed with respect to the WA Scheme are to confirm that the claimant was a resident
of a Native Welfare Settlement during the relevant period. This represents a very low
burden of proof as compared with the NSW Scheme and the QLD Trust Fund Scheme.

(d) General comments

We would expect that the process adopted by the WA Scheme is likely to lead to
significant cost savings in relation to the administration of the scheme as well as a much
quicker decision making process as compared with the NSW Scheme and the QLD
Schemes. From a claimant's perspective, an administratively simple and therefore
quicker decision making process is of significant value, however, in the case of the WA
Scheme this lack of focus on the merit of individual cases is accompanied by an express
intention that payments do not “represent full reparation” of unpaid trust funds. This
approach may be at risk of undermining the ability of the scheme to effectively redress
the injustice of unpaid wages of Indigenous people in WA.

Key conclusions

KC19. | Flexibility of permitted | The poor quality of government records of Indigenous trust
evidence accounts presents significant challenges for Indigenous
people in verifying claims to unpaid funds. Therefore, the
nature and extent of evidence required by a trust fund
repayment scheme is a fundamental question. A scheme
should take a flexible approach to the type of permitted
evidence and should place considerable weight on the direct
evidence of the claimant (either oral or by statutory
declaration). The guidelines of the scheme should expressly
require the consideration of the interests of justice and equity
in order to avoid unfair outcomes.

KC20. | Rigour of evidence A full assessment of the evidence of each claim is likely to be
assessment a complicated and difficult process likely to lead to extensive
delays and administrative cost. An overly technical approach
can be counterproductive to the aims of a scheme and can
potentially compound the injustice of genuine claimants if
direct personal evidence of their experience is not accepted.
On the other hand, a scheme which makes no attempt to
verify individual claims and pays only low fixed payments in
compensation may undermine the ability of the scheme to
effectively redress the injustice of unpaid wages in the
relevant Indigenous communities.

55 Evidence collection

The evidence based approach of the NSW Scheme and the QLD Schemes required
more extensive arrangements for the collection of evidence in relation to claimants than
the WA Scheme.

The ATFRS Unit (NSW) was specifically tasked with conducting the research necessary
to assess the veracity of each claim. In practice, this meant submitting research requests
to the NSW Department of Aboriginal Affairs and NSW State Records. Initially under the
Original NSW Guidelines, the ATFRS Unit was required to use its “best endeavours” to
collect records and information in relation to each claim. The Revised NSW Guidelines
narrowed this requirement, specifying that the ATFRS Unit need only make “reasonable
attempts” to collect records and information in relation to each claim. Herbert Smith
Freehills' experience with the NSW Scheme was that the NSW Department of Aboriginal
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Affairs’ resources were stretched in conducting the necessary searches for claimants
which led to extensive delays in the processing of applications.

(a) New South Wales

Initially, in accessing records on behalf of claimants, the NSW Scheme sought to work
within the existing policy of the NSW Department of Aboriginal Affairs which restricted
access to the actual person the subject of the information request or a direct descendant
of that person. This prevented the ATFRS Unit from accessing records on behalf of other
eligible descendant claimants which were not “direct descendants” (e.g. spouses). This
gave rise to logistical difficulties for the ATFRS Unit which were addressed by the
Revised NSW Guidelines — which reflected a special dispensation granted to the ATFRS
Unit to request information on the authority of a spouse of a person.

(b) Queensland

For the QLD Schemes, a Work and Savings Histories branch was established within
DATSIP. The Community and Personal Histories branch of DATSIP assisted with
research and archivist work. In addition, the Aboriginal and Torres Strait Islander
Services (ATSIS) also became involved in the process as they hold extensive records
relating to past administration of Aboriginal and Torres Strait Islander affairs.

(c) Western Australia

By contrast, the WA Scheme does not require the detailed assessment of documentary
or oral evidence of unpaid trust funds. The WA Scheme is focussed on confirming the
“identity” of claimants and the fact of the claimant’s “prior residence” at a state controlled
“Native Welfare Settlement”. Once these facts had been verified, an application was
considered successful without further investigation.

Key conclusions

KC21. | Evidence collection An evidence based trust fund repayment scheme requires
extensive research of records which are unlikely to be well
maintained. To avoid lengthy administrative delays, a scheme
should ensure adequate resources are made available to
conduct the necessary research in a timely fashion.

KC22. | Access to records Existing policies in relation to the access to relevant records
necessary for the trust fund repayment scheme should be
reviewed and amended to allow appropriate and efficient
access by the decision making body, claimants and legal or
other representatives on behalf of claimants.

5.6 Right to make submissions and give oral evidence

(a) New South Wales

The NSW Scheme was able to accept both written and oral evidence from claimants and
the Revised NSW Guidelines included additional language confirming the scheme's
ability to accept statutory declarations as evidence. The NSW Guidelines also
acknowledged “"the importance of oral evidence in the absence of written records and in
the cultural traditions of Aboriginal people”. However, the NSW Scheme did not allow a
claimant a specific right to an oral hearing or any right to otherwise provide oral evidence.
The Revised NSW Guidelines introduced the additional language “in its absolute
discretion” to reinforce the fact that the ATFRS Unit was not obligated to seek oral
evidence from claimants.

In addition, there were only limited circumstances in which a claimant had a right to make
written submissions under the NSW Guidelines. Firstly, a claimant under the NSW
Scheme was able to submit relevant information or documentary evidence together with
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their initial application to the ATFRS Unit. Following the application, the NSW Guidelines
then provide that if the ATFRS Unit exercised its discretion to provide an interim
recommendation to the claimant, then the claimant had an opportunity to respond to that
assessment and provide any other information that they considered relevant to the claim.
In this circumstance, the NSW Guidelines permitted a period of 6 weeks for the claimants
to prepare a response. However, the ATFRS Unit was not obligated by the NSW
Guidelines to provide its interim recommendation to the claimant (this is further discussed
at section 5.7) and therefore a claimant's right to make a submission was contingent
upon the ATFRS Unit exercising that discretion.

In practice, it was Herbert Smith Freehills' experience in representing claimants in relation
to the NSW Scheme that the ATFRS Unit was willing to take a more flexible approach
than was expressly set out in the NSW Guidelines. The ATFRS Unit was willing to accept
a detailed submission from legal counsel on behalf of the claimants and was also
proactive in identifying complex claims which would benefit from a detailed review of legal
counsel on behalf of a claimant. This proved to be very important for many claimants and,
in the experience of Herbert Smith Freehills, often the evidence uncovered by the ATFRS
Panel was incomplete or the analysis in relation to the evidence uncovered was incorrect
or unfair. A thorough analysis by legal counsel on behalf of a claimant was sufficient to
overturn an initial negative recommendation of the ATFRS Panel leading to a successful
claim. Helpfully, the NSW Guidelines also encouraged the ATFRS Unit to refer claimants
to organisations such as Link-Up, if it became aware that claimants had difficulty in
providing responses to the ATFRS Unit in relation to a claim.

(b) Queensland

The QLD Trust Fund Scheme also permitted claimants to submit both written and oral
evidence. Although the preference was for documentary evidence, where the
documentary evidence was ambiguous or unclear following the scheme’s initial
investigation of a claim, the claimant was able to present additional evidence which could
take the form of an affidavit or oral evidence recounting their recollections of any dealings
in relation to their trust fund accounts and/or the management of their wages and
entitlements by government agencies. ’ The QLD Government stated that “{blecause the
government was aware that the relevant records may be incomplete for particular time
periods and locations, it acknowledged that, for a small proportion of people who were
subject to the controls over wages and savings, records may not be available.
Consequently, provision was made for use of affidavit evidence."® However, as the QLD
Procedures Manual is an internal administrative document, rather than a formal set of
legal rules setting out the rights of claimants, the status of a claimant’s right to give oral
evidence or make submissions is not clear.

(c) Western Australia

The WA Scheme was specifically designed to avoid oral hearings or similar procedures.
Claimants are welcome to provide additional evidence with their application and if an
assessor considers that further information is required, the assessor may seek that
information by telephone. The detailed analysis of evidence does not appear to be
required in relation to the WA Scheme given the nature of the scheme. The WA Scheme
has informally advised Herbert Smith Freehills that provided an application identifies the
relevant individual once lived in a Native Welfare Settlement, the application would be
considered successful and a payment would be made.

(d) General comments

Herbert Smith Freehills’ experience with the NSW Scheme indicated that for many
claimants, separate to the actual return of unpaid wages, the acknowledgement and

7 PIAC Bulletin: Journal of the Public Interest Advisory Centre, 31 May 2010: p1
* Queensland Government Submission to the Senate's ‘Stolen Wages Inquiry’ page 6
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validation of their experiences with respect to unpaid wages was of significant
importance. It is therefore important that claimants have an ability to be heard, to present
their own oral evidence and to have a fair opportunity to review and respond to evidence
relevant to their case and the decision making body’s assessment of that evidence.
These principles are fundamental to the basic requirements of natural justice.

Key conclusions

KC23. | Right to present The guidelines of a trust fund repayment scheme should
evidence expressly provide claimants with the right to present their own
evidence to the decision making body, including by way of
statutory declaration or oral evidence.

KC24, | Right to respond to The guidelines of a trust fund repayment scheme should
evidence expressly provide claimants with the right to review and
respond to the evidence relevant to their case and to the
decision making body's assessment of that evidence.

KC25. | Involvement of legal The decision making body should proactively identify
counsel complex or difficult claims for which a claimant would benefit
from the assistance of legal counsel, The decision making
body should establish an interested group of law firms to act
for claimants on a pro bono basis.

5.7 Right to receive reasons and appeal decision

(a) New South Wales

A claimant under the NSW Scheme has no formal right under the NSW Guidelines to be
provided with any information uncovered by the ATFRS Unit or to have the reasons
explained to them for the decision of the ATFRS Unit or the ATFRS Panel. The NSW
Guidelines leave it to the discretion of the ATFRS Unit as to whether to provide their
interim recommendation to the claimant (with no requirement to include reasons for the
decision). However, the NSW Guidelines specifically require reasons to be prepared for
internal purposes at each stage of the decision making process.

In practice, the ATFRS Unit was often willing to take a more flexible approach than was
expressly set out in the NSW Guidelines and often provided detailed guidance to
claimants as to the evidence uncovered by the scheme and the analysis of the ATFRS
Unit in relation to that evidence. This proved to be very important for many claimants and,
in the experience of Herbert Smith Freehills, often the evidence uncovered by the ATFRS
Panel was incomplete or the analysis in relation to the evidence uncovered was incorrect
or unfair. A thorough analysis by legal counsel on behalf of a claimant was sufficient to
overturn an initial negative recommendation of the ATFRS Panel leading to a successful
claim.

Similarly, the NSW Guidelines provided no formal right to appeal the decision of the NSW
Scheme although, in practice, the ATFRS Unit took a consultative approach in relation to
many claimants and their legal counsel and provided them with a significant opportunity
to respond to interim decisions.

(b) Queensland

Under the QLD Trust Fund Scheme, if a claim was ‘ineligible’ DATSIP would send an
assessment letter to the ‘ineligible’ claimant explaining why their claim was ‘ineligible’.
The claimant was also provided with a free call phone number to call and discuss the
reasons for their claim being ‘ineligible’. The claimant could also provide more information
and ask for their claim to be reassessed. Claimants who then disagreed with the
reassessment result could apply for a review of the reassessment by writing to the
Assistant Director General DATSIP. The Senior Project Officer would then prepare
recommendations for the review based on briefing material prepared by assessors.
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However, as the QLD Procedures Manual is an internal administrative document, rather
than a formal set of legal rules setting out the rights of claimants, the status of the
claimant'’s rights are not clear.

(c) Western Australia

In relation to the WA Scheme, a letter advising whether an application was successful or
not was sent to the claimant, although the WA Guidelines do not require the letter to
provide detailed information as to the reasons for the decision. Although the WA
Guidelines contain no formal right of appeal, unlike the NSW Scheme, the WA Scheme
does provide a process for claimants to make a complaint regarding the scheme itself, if
the claimant considers an error of process has occurred and/or an error of fact was made
in assessing their application. Such a complaint is made initially to the scheme
complaints manager and, if found to have merit, the application will be remitted to a
review panel. If a claimant is not satisfied after this path has been pursued, further
complaints may be referred to the State Ombudsman.

Key conclusions

KC26. | Reasons for decision It is critical that a claimant be entitled to receive detailed
reasons for the decision made in relation to their claim. This
should include the evidence itself as well as the decision
making body's assessment of that evidence. This right should
be an express requirement set out in the scheme guidelines.

KC27. | Appeal A simple and transparent review process should be
established to allow claimants the right to challenge the
decision of the scheme. In addition, consideration should be
given to permitting further recourse to an independent third
party (such as an ombudsman) in the event of administrative
oversights in the decision making process of the scheme.
These processes should be expressly outlined as a right of the
claimant in the scheme guidelines.

5.8 Effect on other legal rights

(a) New South Wales

Under the NSW Scheme a claimant’s acceptance of funds after a successful application
has no effect on the claimant’s other legal rights with respect to unpaid trust funds —
leaving open the possibility for a claimant to take other legal action to recover unpaid trust
funds (i.e. under general law, outside of the framework of the scheme).

(b) Western Australia

As with the NSW Scheme, under the WA Scheme a claimant's acceptance of funds after
a successful application has no effect on the claimant's other legal rights with respect to
unpaid trust funds — leaving open the possibility for a claimant to take other legal action to
recover unpaid trust funds (i.e. under general law, outside of the framework of the
scheme).

(c) Queensland

The QLD Trust Fund Scheme took a different approach, requiring successful claimants,
before accessing funds, to sign a deed of agreement waiving their rights to recover
further compensation in relation to their claim. The deed also included an indemnity given
by the claimant in favour of the QLD government against:

“all actions, suits, claims, costs and demands which the Claimant, and all other
persons claiming by or through or under the Claimant may now have or could
have, whether pursuant to common law or under the Protection Acts, against the
State, its servants or agents."
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Prior to signing the deed, claimants were required to be given independent legal advice
paid for by the QLD government together with a 24hr cooling off period. The effect of
signing the deed was to conclusively determine any right to compensation relating to lost
or withheld wages and savings. As discussed further at section 6, Dr Ros Kidd has noted
that many eligible claimants were not willing to accept the offer made to them under the
QLD Trust Fund Scheme because they viewed it as insultingly low and that there was an

“understandable perception that the offer was ‘too little, too late'."”® The fact that the
acceptance of the offer required the waiver of other compensation rights is likely to have
contributed to some claimants refusing to accept the payment offers. There were also
concerns that the legal advice provided to claimants did not fairly and objectively present
their alternatives to accepting the offer.

A material driver behind the development of trust fund repayment schemes in Australia
has been the reality that due to the great difficulty in evidencing claims (because of poor
governmental record keeping) and the costs of bringing actions, most Indigenous
Australians are very unlikely to receive justice for unpaid pages in the absence of a
specific and sensitively designed trust fund repayment scheme. The approach of the QLD
government was therefore a rather heavy handed approach to the low risk of any
successful wide spread legal action in relation to unpaid trust funds. In QLD, the formal
waiver of other legal rights was viewed negatively by claimants and may have influenced
some otherwise successful claimants to reject payment offers. If the purpose of a trust
fund repayment scheme is to seek to redress past injustices in the Indigenous
community, the ill feeling and resentment created by the QLD government’s approach
seemed to cut across that purpose and devalue the scheme as a whole in the eyes of the
Indigenous community in QLD.

Key conclusions

KC28. | Other legal rights A successful claim under a trust fund repayment scheme
should not require the claimant to waive, or indemnify a
government against other legal rights the claimant may have
with respect to their unpaid wages.

6 Claim amount calculation mechanism

(a) New South Wales

For the NSW Scheme, the Original NSW Guidelines adopted a complicated model for the
calculation of claim amounts. As an evidenced based scheme, as a first step the NSW
Scheme sought to identify a precise amount of unpaid wages at a precise point in time.
Once that was determined, the current value of that amount was calculated in
accordance with a detailed conversion rate mechanism previously established by the
Office of the Protective Commissioner (OPC). The mechanism took account of both
interest and inflation and, as an example, provided that 100 dollars owed in 1969 would
be worth $3,521 in 2005. Various factors and assumptions were involved in determining
the conversation rate including:

° monies that were deducted are assumed to have been invested on behalf of the
recipients, and earn compound interest;

’ See Indigenous Stolen Wages Preliminary Investigation — Stage One Report, 17; Senator Russell Trood (Senator for
Queensland), Indigenous Stolen Wages Inquiry held by Senate Legal and Constitutional Affairs Committee on 9 March
2007 (organised by the Human Rights and Equal Rights Commission), speaking notes at
http://www.hreoc.gov.auflegal/seminars/speeches/stolen_wages_sen_trood_mar07.html; and Chapter 7: Repayment of
monies by governments hitp:/www.aph.gov.au/Senate/Committeeflegcon_ctte/completed_inquiries/2004-
07/stolen_wages/report/c07.pdf, 95-96.
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. the interest rate varies from year to year. In the case of the OPC rate data are
available for the years 1987 to 2004. Prior to the establishment of the OPC in
1987, a 'notional' OPC rate is obtained by increasing the Commonwealth Treasury
10 year bond rate by 6%;

o all monetary entries in the table are stated in the prices at the time (for the
specified year) and all interest rates are expressed in nominal terms (they
incorporate the effects of inflation). This means that inflation is included in the
computed results;

@ the computed results represent gross returns that would be obtained before
applying income tax (if it had been applied) or charging management and/or
transaction fees;

o all the interest rates are annual averages of the Reserve Bank of Australia
statistics and have been taken over the 12 months ending in 30 June of the
specified year;

o interest is assumed to be credited to the account only once per year; and

. it is assumed that money deposited or invested earns no interest until the following
year.

In practice, the precision demanded by this approach was very difficult to implement for
the reason that even if there was clear evidence of unpaid monies held in trust for a
particular claimant, it was often not possible to precisely confirm the exact amount of
unpaid money at a precise point in time. This was largely due to the fact that the
authority's records were often incomplete, missing or contradicted by other evidence. The
Revised NSW Guidelines removed this complexity and provided that if any amount of
trust funds were found to be held in accordance with the criteria, the claimant was entitled
to a fixed ex gratia payment of $11 000. However, because the Revised NSW Guidelines
also contemplated that the guidelines could be dis-applied in the interests of justice and
equity, arguments could be made for an increased payment amount if there was clear
evidence that a claimant was owed significantly more than $11 000. However, Herbert
Smith Freehills is not aware of such an argument being successfully made to the NSW
Scheme.

(b) Queensland

Each of the QLD Schemes offered a capped payment amount regardless of the actual
funds involved with a particular claimant. Under the QLD Underpayment Scheme the
QLD government paid a flat sum amount of $7,000 regardless of the total amount by
which a person was underpaid. Also, only the period of 1975-1986 was covered by the
process, reflecting the dates during which the under payment of wages was potentially
discriminatory under the Racial Discrimination Act 1975 (excluding earlier periods of
employment during which people were underpaid). The QLD government provided $24.5
million over 3 years in the 1999-2000 budget to settle with people whose grievances are
legitimate.'® When this offer closed in January 2003, 5,729 people had claimed the
$7,000 as compensation for discrimination, at a final cost to the government of almost
$40 million. Accordmg to Dr Ros Kidd, Indigenous people were paid at a 40% discount for
the same work."" The QLD Trust Fund Scheme had a total payout cap of $55.4 million,
and initially, claimants born before 31 December 1951 received a fixed payment of
$4,000 and claimants born between 1 January 1952 and 31 December 1956 received a
fixed payment of $2,000.

* Queensland, Parliamentary Debates, 26 May 1999,
"' Geoffrey Robertson QC foreword to ‘Trustees on Trial: recovering the stolen wages’ by Dr Rosalind Kidd, 2006, page vi.
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By 2007 the QLD Trust Fund Scheme had paid out nearly $20 million to 5,553 claimants.
In March 2008, the QLD government decided that the remaining $35.87 million would be
used as follows:

(1) a further $14.64 million would be paid out to eligible claimants including a
further fixed payment of $3000 to those who had previously received $4,000
payment and a further fixed payment of $1500 to those who had previously
received a $2,000 payment; and

(2) $21.23 million would be paid into a Queensland Aboriginal and Torres Strait
Islander Foundation, to provide scholarships to Aboriginal and Torres Strait
Islander children and young people.

In 20086, then President of the Australian Human Rights Commission stated that it is
“clear that whatever other flaws may be found in the [QLD Trust Fund Scheme], the
amount offered was obviously too low — much less than the arbitrary amount available to
people under the Palm Island Case process and pitifully littie for what was — for some
people — a lifetime's work"."? As this suggests, the most important criticism of the offer
made under the QLD Trust Fund Scheme was that the amount paid to claimants fell far
short of the actual value of appropriated wages and savings'® and did not properly
recognise “the extent and injustice of the issue".'* Many eligible applicants were not
willing to accept the offer made to them because they viewed it as insultingly low and Dr
Ros Kidd has noted that there was an “understandable perception that the offer was 'too
little, too late.”'

Prior to the establishment of the QLD Trust Fund Scheme, the QLD government had
been preparing to face legal actions relating to stolen wages. The Queensland Aboriginal
and Islander Legal Service Secretariat (QAILSS) had collected testimony and identified
approximately 4000 individuals interested in litigating against the government for missing,
unpaid and underpaid wages and savings. QAILSS had prepared and provided to the
QLD government a statement of demand suggesting a scale of payments with the total
proposal amounting to $180 million. The scale ranged from $25,000 for those who
worked for five years or less, up to $45,000 for those who worked for more than 20 years.

(c) Western Australia

The WA Scheme provides that successful applications are entitled to a fixed sum of
$2,000. The WADIA makes no attempt to identify the precise amount of any funds that
were held in trust for a particular claimant. In addition, payments under the WA Scheme
are exempt from the determination of an individual's total income, when determining
eligibility for social security payments.

(d) General comments

The experience in NSW clearly indicates that attempting to identify and repay the precise
amount of unpaid trust funds for each claimant (converted into today’s value) is a very
complicated and time consuming business. The more complicated a scheme becomes,
the greater likelihood of severe delays in the administrative process. It was Herbert Smith
Freehills’ experience that a major cause of claimant dissatisfaction with the NSW Scheme
was the extensive delays in the decision making process. On the other hand, the QLD
experience shows that the selection of an arbitrary amount which is considered to be too

' John Von Doussa, Launch of ‘Trustees on Trial: recovering the stolen wages' by Dr Rosalind Kidd, speech given at the
Brisbane Writers' Festival on 14 September 2006: hitp//www.linksdisk.com/roskidd/TT_%20M_1.htm

' Premier Beattie acknowledged when presenting the offer to the Queensland Parliament that historian Dr Res Kidd has
said that the estimates of the total amount owed to Indigenous Queenslanders may be up to $500 million.

* See Indigenous Stolen Wages Preliminary Investigation — Stage One Report, 17.

'* John Von Doussa, Launch of ‘Trustees on Trial: recovering the stolen wages' by Dr Rosalind Kidd, speech given at the
Brisbane Writers' Festival on 14 September 20086: http://www.linksdisk.com/roskidd/TT_%20M_1.htm

18025220 page 30


http://www.linksdisk.com/roskidd/TT_7o20M_1
http://www.linksdisk.com/roskidd/TT_7o20M_1

NUT.0001.0573.0582

\U"7Z BE 7 Scheme statisti
.;\\W//;- gﬁﬁn—c RT cheme statistics
s FREEHILLS

//ﬁl.\\\\

low by the Indigenous community is likely to also lead to fundamental dissatisfaction with
the scheme — detracting from the scheme's ability to readdress injustice in the eyes of the
Indigenous community.

Therefore, if the repayment amount for a scheme is to be fixed, it is critical for the
success of the scheme that the amount is seen to be a fair and reasonable approximation
of loss by the relevant Indigenous communities. This is likely to be challenging, as with
the NSW scheme potential claims ranged between a few thousand dollars to a few
hundred thousand dollars. Although, based on Herbert Smith Freehills' experience, the
$11,000 set award introduced by the Revised NSW Guidelines was accepted by many
claimants. To balance the needs to efficiency and fairness, one approach would be to set
a fixed payment figure in consultation with the relevant Indigenous communities and then
allow for increases if it is in the interests of justice and equity to do so in a particular case
(for example, there is clear documentary evidence that a claimant is owed significantly
more than $11,000).

Key conclusions

KC29. | Claim amount To avoid lengthy administrative delays in decision making, a
trust fund payment scheme should set a fixed payment figure in
consultation with the relevant Indigenous communities and
allow for increases if it is in the interests of justice and equity to

do so in a particular case.

Scheme statistics

NSW Scheme QLD Trust Fund QLD Underpayment WA Scheme
Scheme Scheme
Period of scheme 7 years 7 to 8 years 3to 4 years (31 May  Ongoing since
operation 1899 — 31 January March 2012
2003)
Claims received information not 8,761 10,738 In progress
publicly available
Successful claimants information not 5,558 (63.5%) 5,729 (53.3%) In progress
publicly available)
Total funds information not $33,750,000 $40,000,000 In progress
distributed publicly available
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Annexure 1:
Glossary of defined terms

Term Meaning

ATFRS Panel the Aboriginal Trust Fund Advisory Panel, in relation to the NSW Scheme.
ATFRS Unit the Aboriginal Trust Fund Repayment Unit, in relation to the NSW Scheme.
DATSIP Department of Aboriginal and Torres Strait Islander Policy.

NSW Guidelines each of the Original NSW Guidelines and the Revised NSW Guidelines.
NSW Minister the Minister for Aboriginal Affairs, New South Wales.

NSW Scheme the Aboriginal Trust Fund Repayment Scheme, in New South Wales.

Original NSW Guidelines  The Guidelines for the Administration of the NSW Aboriginal Trust Fund
Repayment Scheme dated February 2006.

Revised NSW Guidelines  the Guidelines for the Administration of the NSW Aboriginal Trust Fund
Repayment Scheme dated June 2009.

QAILSS Queensland Aboriginal and Islander Legal Services Secretariat.

QLD Procedures Manual the QLD Government Department of Communities, ‘Procedures Manual' in
relation to the QLD Trust Fund Scheme (we were able to obtain a version
dated October 2008).

QLD Schemes each of the QLD Trust Fund Scheme and the QLD Underpayment Scheme.

QLD Trust Fund Scheme the Indigenous Wages and Savings Reparations Offer, in Queensland.

QLD Underpayment the Underpayment of Award Wages Process, in Queensland.
Scheme
WADIA The WA Department of Indigenous Affairs.
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Annexure 1:
Glossary of defined terms

Term Meaning

ATFRS Panel the Aboriginal Trust Fund Advisory Panel, in relation to the NSW Scheme.
ATFRS Unit the Aboriginal Trust Fund Repayment Unit, in relation to the NSW Scheme.
DATSIP Department of Aboriginal and Torres Strait Islander Policy.

NSW Guidelines each of the Original NSW Guidelines and the Revised NSW Guidelines.
NSW Minister the Minister for Aboriginal Affairs, New South Wales.

NSW Scheme the Aboriginal Trust Fund Repayment Scheme, in New South Wales.

Original NSW Guidelines  The Guidelines for the Administration of the NSW Aboriginal Trust Fund
Repayment Scheme dated February 2006.

Revised NSW Guidelines the Guidelines for the Administration of the NSW Aboriginal Trust Fund
Repayment Scheme dated June 20089.

QAILSS Queensland Aboriginal and Islander Legal Services Secretariat.

QLD Procedures Manual the QLD Government Department of Communities, ‘Procedures Manual' in
relation to the QLD Trust Fund Scheme (we were able to obtain a version
dated October 2008).

QLD Schemes each of the QLD Trust Fund Scheme and the QLD Underpayment Scheme.

QLD Trust Fund Scheme the Indigenous Wages and Savings Reparations Offer, in Queensland.

QLD Underpayment the Underpayment of Award Wages Process, in Queensland.
Scheme
WADIA The WA Department of Indigenous Affairs.
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Term Meaning

WA Guidelines the “Guidelines — Stolen Wages Reparation Scheme WA" in relation to the
WA Scheme.

WA Scheme the Stolen Wages Reparation Scheme WA, in Western Australia.
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A | Nature of decision making body
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Annexure 2:
Key characteristics matrix

1. | What is the decision making body?

The Aboriginal Trust Fund Repayment Scheme, which consists of:

(1) the Aboriginal Trust Fund Repayment Unit (the ATFRS Unit) —
which makes recommendations to: '

(2) the Aborniginal Trust Fund Advisory Panel {the Panel) (3 members
- Aden Ridgeway, Robynne Quiggin and Sam Jeffries) — which
makes recommendations to:

(3) the Minister for Aboriginal Affairs (advised by the Director General
of the department).

The Minister is the ultimate decision maker.

Department of Indigenous Aftairs (DIA) administers the Scheme.
The applications are assessed by Assessors within the DIA defined
in the Guidelines to include Policy Officers, Senior Policy Officers,
Principal Policy Officers, the Project Director and other Stolen
Wages Reparation Scheme WA team members.

Project Director glves final approval to all applications.

The QLD Government has established two separate schemes in order 1o address

the issue of indigenous Stolen wages:

o the first was the Underpayment of Award Wages Process, which was introduced
in 1999 and closed for applications on 31 January 2003; and

o the second was the Indigenous Wages and Savings Reparations Scheme,
astablished in 2002 and finally closed for applications on 30 April 2009 (some
applications still remain to be finalised). It is known as the Indigenous Wages
and Savings Reparations Offer (IWSR).

Both schemes were administered by the Office of Aboriginal and Torres Strait

Islander Partnerships (OATSIP), now known as the Department of Aboriginal and

Torres Strait Islander Policy (DATSIP).(Section 2.1 of the QLD Govemment

Department of Communities, ‘Procedures Manual', October 2008) (Manual))

2. | Under what rules/regulations/authority
is the decision making body/scheme
established?

The Guidelines for the Administration of the NSW Aboriginal Trust Fund
Repayment Scheme (February 2008) (the Original Guidelines); and

The Guidelines for the Administration of the NSW Aboriginal Trust Fund
Repayment Scheme (Revised June 2009) (the Revised Guidelines),

together the Guidelines.

The Stolen Wages Reparation Scheme WA (Scheme) is established
under the Guidelines — Stolen Wages Reparation Scheme WA
(Guidelines),

There is no enabling legisiation. The scheme was established under an exercise of
prerogative power by the Beattie Government in 2002.

A “Procedures Manual” was published in 2008 by the QLD Government Department
of Communities to assis! Office of Aboriginal and Torres Strait Islander Partnerships
(OATSIP) officers administering the scheme 1o claimants.

This was an administrative process as opposed to a tribunal process,

(QLD Government Submission to the Senate’s 'Stolen Wages Inquity’, October
2006 at Attachment 1)

3. | Does the decision making body have
power to investigate and collact their
own evidence?

Yes. The ATFRS Unit is authorised under the Guidelines to compile
written and oral evidence (s.4.1),

The ATFRS Unit is instructed to “utilise available resources to make
reasonable attempts to collect records and information relevant” to a
claim (5.8.1). Initially, the Original Guidelines provided that the ATFRS
Unit needed to use “its best endeavours™ to collect records and
information in relation to a claim. This standard was narrowed in the
Revised Guidalines to a “reasonable attempis” standard — a reflection
of the difficulty experienced by the ATFRS Unit in identifying relevant
information in the records of the Department of Aboriginal Affairs.
Initially, the Original Guidelines provided that only the relevant direct
claimant or a direct descendant of a deceased person (or the ATFRS
Unit on behalf of such person) was entitied to search the records of the
Department of Aboriginal Affairs. This reflected the existing policy of
the Department of Aboriginal Affairs. The Revised Guidelines were
amended to reflect the fact that the Department of Aboriginal Affairs
had later provided special dispensation to the ATFRS Unit to allow it to
search government records on behall of the spouse of a deceased
person (s.6.3) in order to simplify the process for researching
descendent claims.

The Guidelines (at 5.13) provide that:

The Department may contact, discuss and obtain relevant
information from other Government records relating only to the
delails contained in this Application, Information sought will be
limited to cross-checking names, addresses, date of births,
residency at Government Native Welfare Settlements in Westem
Australia and date of residency at Government Native Welfare
Settlements in Western Australia.
The Guidefines provide that the DIA will not Investigate further the
bank details provided by applicants if they are not correct (Guidelines
at s.14(3)).
Proof of past residency at a Native Welfare Settlement is central to
the application. Proof of identification therefore important for cross-
checking by the DIA aithough suggestion was cross-checking would
not be particularly rigorous.

Yes. DATSIP searches for records using the detalls provided on the Claimant
Application Form.

4. | What administrative/research support
does the decision making body have?

The ATFRS Unit is staffed by case workers who are responsible for
researching claims.

See item 3 immediately abova,

The QLD Government established a Work and Savings Histories branch within the
former Department of Aboriginal and Torres Strait Islander Policy to support both
the under-award wages and reparations processes. The Community and Personal
Histories branch assisted with research and archivist work. (QLD Government
Submission to the Senate's ‘Stolen Wages Inquiry, October 2006, p2)

Aboriginal and Torres Strait Islander Services (ATSIS) also became involved in the
process as they hold extensive records relating to past administration of Aboriginal
and Torres Strait Islander affairs. Their assessors searched for 1 piece of
documentary evidence of control of wages or savings by the Govemment under a
'Protection Act'. (Office for Abonginal and Torres Strait Islander Partnerships
‘Indigenous Wages and Savings Repatriation Process’)

5. | Was consultation conducted In retation

Yes. In May 2004, the NSW Government appointed a panel to consult

The Stolen Wages Taskforce (Taskforce) was established in 2007

Yes. Consultation was undertaken with the indigenous communities throughout

to the design of the scheme? with the Aboriginal community and report back to the Government on to investigate the scope and extent of the ‘stolen wages' issue, and Queensland by the Queensland Aboriginal and Islander legal Services Secretariat
the design of the scheme. to suggest policy options and administration issues. (QAILSS), which found an acceptance rate of approximately 94% for the offer
*» The Taskforce finalised its investigation with publication of the report among the 5,501 responses received by QAILSS during the consultation process.
Reconciling The Past Govemment control of Aboriginal monies in (QLD Government Submission fo the Senate’s ‘Stolen Wages Inquiry)
Western Australia, 1905-1972 in 2008. The QAILSS mmse on the Government offer was returned on 9 August 2002.
Scheme i exactl mended i T ' The outcome process was to support the offer proceeding. (QLD
' g;:m @ s not Y83 Was recom " the Tasklorce's Government Department of Communities ‘Procedures Manual Addendum July
: 2008, p 5)
Concems were raised about the consultation process and the way in which the offer
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was Initially conveyed o the Indigenous community. it has been suggested that the
94% acceptance rate My have been due to a misinformed belief amongst potential
claimants that registering a “no” on the survey would be a legally binding rejection
of the offer. It has also been suggested that the result may have been further
skewed as those who were not in favour of the offer would not have attended and
participated in the consultation process.

6. | Whatis the guiding philosophy of the
scheme?

The scheme is not a compensation scheme - it is an evidence based
scheme set up to repay peopie who had money put into trust fund
accounts for them by the Aborigines Welfare Board/Aborigines
Protection Board (the Board) and who never had this money repaid.

From Part 2 section 4 of the Guideline’s:

The approval of an Ex gratia payment Is an expression of regret on
behalf of the Wastern Austrailan State Government towards
Aboriginal and Torres Strait Islander people who fulfil the Eiigibility
Requirements sef out in Section 5 of these Guidelines. An Ex gratia
payment is not intended to represent full reparation. ...The intent of
the Western Australian State Government is to avoid the expense,
delay and stress that any such processes necessarily involve.

From the Frequently Asked Questions document we also see some
further insight into the philosophy behind the Scheme in discussing
why payments are up to $2,000:

The Government needs to balance the claims of those affected and
its reparation payment against the contemporary needs of Aboriginal
Waestern Australians.

The State Government invests heavily in measures intended to
improve life outcomes for Aboriginal people. These investments are,
to a large degree, based on a recognition that the disadvantage
experienced by many Aboriginal people is a result of discriminatory
legislation and policy that existed in the period 1905 fo 1972.

» The scheme is not a compensation scheme — it Is a reparations scheme, which
offers money, in the spirit of reconciliation, to Indigenous workers who had their
wages and savings controlled under Protection Acts during the period from the
1890s 1o the early 1970s (Qld Government Dept of Communities — ‘Indigenous
Wages and Savings Reparation Scheme — Round Two Payments)

* The reparation offer was made, not based upon any admission of legal liability, but
in the spirit of reconciliation to recognise the historical injustices suffered.

* The monetary offer was one component of a package of measures which included:
o $55.4 milion for payments to individuals with any unspent balance to be

applied to the Aborigines Welfare Fund and a proportion allocated for Torres
Strait Islanders;

o awritten apology from the Government to all living persons who had their
wages and savings controlled under an Act and who were eligible to make a
claim for compensation;

o  astatement in Parfiament to publicly recognise past injustices on the basis of
race; and

o  aprotocol for commencing official Government business with an
acknowledgement of the traditional owners of the land.

{QLD Government, Submission 1186, Attachment 7, Indigenous Wages and
Savings (1890s-1980s) Reparation Process Information Sheet, September
2003 (Submission 116) (Section 1.1 and 1.2 of the Manual p5)

Claimant criteria

7. | Who can make an application? (e.g.
direct claimants, descendants,
authonised representatives)

The Revised Guidefines provide that the following persons may make

an application for an ex gratia payment under the scheme (s5.6.1, 6.2):

(1) adirect claimant - an Aboriginal person whose wages or other
mongy was paid into the Trust Fund Accounts between 1900 and
1969,

(2) an authorised representative of a direct claimant (including an
attomey, guardian and agent); and

(3) where a direct claimant is deceased, a descendant (including a
spouse, de facto spouse, child or grandchild) or authorised
representative of a descendant. A child includes a biological child,
adopted child, foster child, a person for whom someone has
parental responsibility or a child accepted by a family as a child of
the family through a kinship placement. Under the Original
Guidelines, parents, brothers, sisters, aunts and uncles (including
adoptive parents, brothers, sisters aunts and uncles) were also
specified as eligible descendants - these were removed as
eligible descendant categories by the Revised Guidelines.

Trust Fund Accounts means the accounts established by the
Aboriginal Protection Board/Aboriginal Weifare Board between 1900
and 1962 into which they deposited money held on behalf of Aboriginal
people.

The Original Guidelines provided that descendants were entitied to
share in the proceeds of a successful claim regardiess of whether the
descendent had in fact registered a claim. The Original Guidelines
provided that it was the responsibility of the ATFRS Unit to publish
details of each successful descendent claim in appropriate community
publications and also to conduct investigations on a “best endeavours”
basis to identify descendants entitled to share in the claim via a Births,
Deaths and Marriages check.

The ATFRS Unit indicated that there were significant difficulties with the
processing of descendant claims. It was found that the old records of
the AWB or APB lacked sufficient information, or in many cases were
non-existent, and this created difficulties for Aboriginal people making
claims, especially those who were removed and placed in institutions
by the Board. The processing of descendant claims proved to be
extremely complex and time-consuming, because of the large number
of possible descendants that needed to be identified and located.
Under the Original Guidelines claims could not be finalised until all the
descendants had been located and contacted, and this proved to be an
insurmountable difficulty and resulted in extensive delays in repaying
proven unpaid trust funds.

The Revised Guidelines provided that only descendants that had
registered their claim were eligible to share in the proceeds of a claim,
The Revised Guidelines removed the need for the ATFRS Unit to
conduct its own investigations to identify other eligible claimants.

An Ex gratia payment under these Guidelines may not be made

unless the Applicant is a living person who (Guidelines s.5):

o  Were bom prior to 1958;

o  From the age of 14 years or older were resident ata
Governmen! Native Weltare Settlement in Western Australia;
and

o While resident at one or more of the Government Native
Welfare Settiements in Westem Australia experienced direct
Westemn Australian Government control over their income and
all or part of their income was withheld from them; and

o  Were never repaid the outstanding monies owed by the
Waestern Australian Government.

Descendants are not entitled to a claim under the Scheme.

* The Applicant must be a living person who was:
o alive on 9 May 2002 (the date of the offer);
o bom on or before 31 December 1951 or on or between 1 January 1952 and 31
December 1956 (Claimant Application Form); and
o had his/her wages or savings controlied under a ‘protection Act’ under
operation in Queensiand between 1897 and 1984 (Submission 116 p 3).
(See Unspent Indigenous Wages and Savings Reparations Funds: Frequently
Asked Questions at http.//www.qld.asu.net.aw4_faqs_factsheet.pdf and Chapter 7:
Repayment of Monies by Governments
http/iwww. aph.gov.aw'Senate/Committeeegeon_ctte/completed_inquiries/2004-
07/stolen_wages/report/cO7.pdf )
* An Applicant could not claim on behalf of a relative who was no longer living unless
that relative was alive on 9 May 2002,
o  all deaths had to have been registered with the registry of births, deaths and
marriages, and
o payments in respect of eligible deceased claimants were made in accordance
with the Succession Act 1981 (Qid). The cost of the funeral was the first
charge against the estate (Claimant Application Form).
= If a person was controlled ONLY under a State Children's Act they were not eligible
for a reparations payment.
* The QLD Government's reasons for not opening the reparations offer to the families
of deceased workers was that:
“The Government was aware from its experience in the [UAWF] that the majority of
Aboriginal and Torres Strait Islander people die intestate and that attempts to
distnbute estates in accordance with succession requirements are administratively
complex and likely to result in outcomes that are considered inequitable by some or
all of the parties concemed. These difficulties would have been magnified if
descendants of long deceased persons were entitled te claim on behalf of these
persons. Having considered these matters, a decision was {aken to focus on those
persons who were alive al the time of the offer.” (Submission 116, p. 5.)
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8. | How long is the application period for * The application period (s.1.4, 2.1) opened in {February 2006]; and = The application period was announced on 7 March 2012 and was * The reparations offer was made on 9 May 2002 and closed on 31 January 2006.
claimants to register a claim? initially, the Original Guidelines specified no scheduled closing date. Initially to closg on 6 September 2012, aithough has now been * In March 2008, the govéMment announced a second round payment to people who
* The Revised Guidelines specified that no further applications were to extended to 30 November 2012, applied and were assessed as eligible for the first round Reparations payments.
be accepted after 31 May 2009 (s.2.1). However, the Revised * On 12 August 2008, the QLD Govemment reopened the reparallpr_bs process to
Guidelines also included an additional provision to make clear that the people who did not apply In round 1 but who would have been eligible, and for
ATFRS Unit could accept a late application if it was safisfied that was it claimants who submitted their application too late.
in the interests of justice and equity to do so (5.6.8). ’ ;kpplicams assessed as éligible but who did not accept their payment were also able
0 reapply.
(Pmcadu’;ss Manual Addendum’® July 2008, pp3-5) (QLD Govemment Department
of Aboriginal and Torres Strait Islander and Multicultural Affairs, ‘Wages and savings
claims scheme (reparalions)’ Available online:
www, datsima.qld.gov.awatsis/government/programs-and-initiatives/wages-and-
savings-claims-scheme-feparations’
9. | What is the criteria required to satisfy | * The Panel must be satisfied that (s.15): » The key criteria that Applicants are required to provide is assertion of | = This was an evidence-based scheme. Strong and reliable evidence had to show that
aclaim? (1) there is certainty, strong evidence or strong circumstantial residency at a Native Welfare Settiements and that their incomes money was owed from a government controiled trust fund account in order to
evidence that an amount of money payable to or held on behalf of were controlled, with no payment to the applicant, and that provide a claim and receive a payment. ;
the direct claimant at any time was paid into a Trust Fund Account outstanding monies have not been paid back to the applicant. * Where the evidence was unclear o ambiguous, claimants had a ng_h! 1o present
between 1900 and 1969; and * DIA informally advised that provided that an application identifies the additional evidence. This included affidavit or oral evidence recounting the
(2) there is no evidence, or no reliable evidence, that the full amount relevant individual once lived in one of the State’s Native Welfare claimant's recollections of any dealings in relation to their trust fund accounts and/or
of the money was either: Settlements, the application would be considered successtul and a the management of their wages and entitlements by 900:":"“9;1' m‘ﬁfo :
(a) paid out to the direct claimant; payment would be made. s ou e S e f$7 000"9‘ {nd ezt {he
i . . «  Proof of identification is key to the application to enable the DIAto | * Category A - $7,000, to be eligible for a payment of $7,000 a person had m
) e ORI LI NBCL it Bt cross-check the application (pursuant to section 13 of the following criteria
(c) paid out to an authorised representative of the direct claimant. Guidelines). o mm ontcg wor;og; December 1951;
o a 4
[ Sub,;gocl to Gogemmem control of wages and/ or savings through the Protection
Acts'
= Category B - $3,500, to be eligible for a payment of $3.500 a person had meet the
following criteria:
o Bom between 1 January 1852 and 31 December 1956 (inclusive);
o Living at 9 May 2002,
o Subject to Government control of wages and/ or savings through the Protection
Acts'
(Section 3.2 of the Manual,)
10.| What types trust funds are included? * The scheme extended to any funds held in a Trust Fund Account, * The key criteria for the Scheme is that the applicant resided at one » Tha scheme extended to any funds held in a Trust Fund Account, including wages,
(i.e. wages, child endowment) including wages and child endowment. Native Welfare Settlements identified as holding/managing wages for child endowment, pensions and matemity allowances. According to the Procedures
* |n the case of child endowment payments they are treated as though Aboriginal workers. Manual, evidence of wages or savings control inciuded the follawing types of
they were held on behalf of the parent of the child in respect of whom * Funds included are theretore only compensating for the funds paid documents:
the child endowment payment was made rather than the child itself pursuant to the scheme for that hostel, 1) savings Bank Ledger cards;
(s.15.2). 2) memorandum of Agreement (Work agreement between employer and
employee, witnessed by a Government official);
3) pocket Money records;
4) wage Earnings records;
5) child Endowment cards;
6) termination of management of property;
7) continuation or determination of a management of property;
8) audit Report reference to the claimant's savings account from the Heritage
databass;
g9) any other record that demonstrates Govemment control of the claimant's
wages or savings e.g. Departmental letter to employer naming the claimant
as the employee.
(Section 5.4 of the Manual p20)
11.| Are particular types of deductions from | » Yes. The following unlavdul deductions are treated as not having been | = Not applicable — payment is a lump sum of $2,000 and informal * Not applicable — payment is in a lump sum.
a trust fund deemed to be unjustified? made (8.15.3): indication from the DIA was that the maximum would be paid to all
(1) money expended from the account of an indentured child between successful applicants.
1 June 1910 and 1969 on their food, clothing, lodging, dentaland | * In the Frequently Asked Questions document the quantum of the
medical care; and payment is described as being an “appropriate reparation payment”.
(2) money expended from the account of an indentured ward between
14 June 1940 and 1969 on their food, clothing, lodging dental and
medical care.
* This exception was required for the reason that the evidence
uncovered that deductions of this nature commonly occurred in relation
to the trust fund accounts notwithstanding the fact that such deductions
were not consistent with the legal obligations of the Board at the
relevant time. It was therefore decided that evidence of such
distributions should be deemed to not to have been made at all,
12.| Are there any restrictions in relationto | = Yes, the scheme relates to funds collected between 1900 to 1969 = Yes - can only be accessed by residents of settiements born before | » Yes - can only be accessed by people who were underpaid on the basis of race
the historical trust funds collection (s.15.1), 1958 that were a resident at the Native Welfare Settiements from the between 1975 and 1986. (QLD Government Submission to the Senate’s ‘Stolen
period? age of 14, Wages Inquiry’, Oclober 2006 p6)
13.| Does a claim survive the death of an = No, where a direct claimant makes an application but dies before the = The applicant must be living (Guidelines s.4), however if an applicant | » Yes, in certain circumstances. A relative can claim on behalf of a deceased relative
applicant? (i.e. can a claim be pursued application is determined, the application does not survive for the dies before payment of the fund, but after the application has been as long as they were alive on 9 May 2002, when the government made its decision
by the estate of the claimant?) benefit of the direct claimant's estate and will not be determined. recelved by the DIA, then subject to the application being approved, to make a reparations offer.
Howaver, the claim will be considered as a descendant claim subject to the payment will be made into the account nominated in the relevant
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a claim being made by a descendant (s.6.5).
Where a descendant claimant makes an application but dies before the
application is determined the application does not continue for the
benefit of her/his estate and will not be determined (5.6.6).

application (Guidelines s.17).

Persons who were not 2live at this date are not eligible.
* Evidence proving the déCeased relative's date of birth as well as when they passed
away is needed, (IndigéNous Wages and Savings (1890s-1980s) reparation
process information shéét. February 2003)
* Claims for Deceased Péfsons
*  DATSIP will follow the Succession Act in making payments for eligible
deceased claimants.
*  This will mean paying back whoever paid for the funeral.
*  Then if any money is left it will go to the Public Trustee for paying rightful
beneficiaries.
(Indigenous Wages and Savings Reparation Process, How will it work? Part 8)

14.

What are the priority rules for multiple
claimants of the same trust funds?

If there is an application by more than one descendant of a deceased
Trust Fund Account holder, then all such applications received will be
investigated and considered altogether (s.6.10).

The order of priority of distribution is as follows (16.2):
(1) inaccordance with a valid will of the direct claimant if applicable,

(2) If there is no will, the descendants that had registered a claim are
given 6 weeks to agree a Family Agreement in relation to the
distribution; and

(3) if no Family Agreement is reached, then payment will be made in
accordance with detailed provisions set out in Annexure A of the
Revised Guidelines allocating priority between the spouse, de
facto spouse, children and grandchildren (the Original Guidelines
also allocated priority positions for parents, brothers, sisters, aunts
and uncles).

As discussed in item 7, the Original Guidelines provided that both

descendants who had registered with the scheme as well as non-

registered descendants were entitled to be included in the order of
priority. The Revised Guidelines changed this position and provided
that only registered descendant claimants were entitied to be
considered in the order of priority.

The Original Guidelines also provided that 95% of eligible descendent

claimants could conciude a binding family agreement. The Revised

Guidelines provided that all registered descendent claimants needed to

agree a family agreement in order for it to be effective for the purposes

of the scheme.

* Not applicable, no descendent claims,

* Deceased claims may have multiple payees (e.g. where more than one person has
contributed to the funeral and received a receipt from the Funeral Company).
* Payment of deceased claims is made in accordance with the Queensland
Succession Act 1981 and advice from the Public Trustee.
* In determining whorhow to pay an eligible deceased claim, the Assessor and/or
Administration Officer must ascertain:
o whether there is a funeral debt; or
o if the funeral costs have been paid, whether or not the person who paid
seeks reimbursement; or
o if there is no funesal debt / reimbursement to be paid, whether or not there is
a will,
* |fthere is any estate money left over after the above steps, identify the living
beneficiaries,
(Section 6.12 of the Manual p45-46 and 'Procedures Manual Addendum’ July 2008,
p13

application Is reviewed to confirm complete - claimant may be asked to

provide further information;

AFTRS Unit forwards application to Department of Aboriginal Affairs to

undertake necessary searches;

AFTRS Unit may seek expert assistance if necessary;

AFTRS Unit may seek to conduct an interview with the claimant if

necessary;

AFTRS Unit prepares:

(1) asummary of information;

(2) arecommendation as to whether or not payment should be made
and to whom payment should be made; and

(3) its reasons for making the recommendation.

ATFRS Unit may, in its absolute discretion, choose to share the above

information and recommendation with the claimant. The Original

Gulidelines provided that in relation to descendent claims, the

information uncovered by and the recommendation of the ATFRS Unit

was required to be sent to eligible descendants and such descendants

were entitied 6 weeks to respond. The Revised Guidelines removed

this requirement and made clear that providing information and interim

recommendations to a claimant is at the discretion of the ATFRS Unit;

When an Application is received by the Department an Assessor will:
(1) Assess whether the Application is complete or incomplete:
(2) If the Application is incomplete:

(a) the Assessor will telephone, write or email the Applicant advising
the Applicant what information or documentation is required to
complete the Application;

(b) the Applicant will be given thirty (30) days to reply, and, if no
response is raceived within 30 days, the Application wiil be
considered to have ceased; and

(c) if a complete Application is received within thirty (30) days the
Application will be assessed in accordance with Subsection 18(3).

(3) If the Application is complete:

(a) write to the Applicant acknowledging receipt of the Application
and advising that an Assessor will assess the Application;

(b) assess the Application and make an intermediate determination
as to whether the Application should be approved or not
approved, and

(c) forward the Application to the Project Director who will then
consider whether to approve the Application,

The applicant is then notified whether the application has been

C | Procedural rules
15.| What are the administrative steps in * The application process involves: = The application process involves completing the application form * The application process involved:
making an application? (1) filling in an application form in the approved form (this form is a provided in the Guidelines, and providing proof of identification by (1) filling in an application form in the approved form. Completing and submitting
couple of pages and requires the applicant to provide various either: the claim form did not commit a person to taking up the offer of the final
details in relation to his/her experiences). In practice, an applicant (1) two certified copies of at least two of the following: Birth payment. People were asked, if possible, 10 supply some evidence that they
was also able to submit additional evidentiary documentation Certificate; Birth Extract; Current Driver’'s License; Passport; worked under one of the various Acts. e.g. they might have a savings bank
together with an application form; and Medicare Card; Centrelink Card; Credit Card or Bank Account ledger, a wages card or some other document to prove that they worked under
{2) an appication is accompanied by copies of any two of the Card, Utilities Bills; or the Acts; and
following forms of identification: Birth Certificate, Driving Licence, (2) two Statutory Declarations from two different referees. (2) an application was to be accompanied by copies of any two of the following '
Pensioner Concession Card, Medicare Card or Health Care Card. | « The application form includes a section to provide payment detail as forms of identification: Birth Certificate, Driving Licence, Pensioner Concession
well as the option to appoint a representative to assist in processing Card, Medicare Card or Health Care Card.
and completing the application (Section 8 of the Application Form). ( Minister for Aboriginal and Torres Strait Islander Policy, Judy Spence, Hansard
response lo questions on the Scheme dated 25 March 2003)
16.| What are the key steps in the decision | The process is as follows (s.7): After the application is lodged, the process Is set out in the Guidelines in | The process is as follows:
making process? « application s received, registered and allocated a priority status; Part 4 at s.18 as follows: 1. Claim Form

= People wanting to put in a claim had to:
o fillin the claim form; and
o have proof of their date of birth,

= People putting in a ciaim for someone who passed away had to:
o fillin the claim form;
o have proof of the date of birth of the deceased; and
o have proof of their date of death.

2. Acknowledgement letter

= DATSIP registered details of all claim forms received then sent letters to each

claimant
3. Assessing Claims

= DATSIP:
o assessed elderly and seriously ill claimants as first priority;
o assessors searched for 1 plece of documentary evidence of controt of

wages or savings by the Govt under a “Protection Act”.
o no attempt was made to reconstruct individual work, wages, or savings
histories
o assessed the claim as either 'eligible’ or ‘ineligible’
4. Assessment letters - eligible
= DATSIP sent a letter to all "eligible” claimants telling them when a meeting
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* Claimant may then provide a response to the recommendation; successful or not. would be held in theil area so that could get independent legal advice

* ATFRS Unit will the submit the recommendation to the Panel; *  DATSIP provided 2n EFT form for eligible claimants so they could give lhelt_

* Panel assesses the recommendation and may seek further evidence, bank account detalls- If a claimant decided to accept a payment after receiving
consult experts and conduct interviews in its discretion; legal advice, they had to send the completed form to DATSIP.)

*  Panel prepares: 5. Assessment letters - ineligible
(1) asummary of information; *  DATSIP sent a letter to all ineligible claimants explaining why their claim was

recommenda t payment sh d ‘ineligible’,
@ an to whom pioy;?nt'wuel;hg ?r:::e:?nd should be made * Claimants wera given a tra_e cqll phone number to enable them to call to talk
(3) its reasons for making the recommendation, about why their claif was ‘ineligible’. o
(In practice, it is common for the Panel to issue an interim assessment *  If ‘ineligible’ claimants could give more information, their claim could be
to the claimant and allow a period for a response submission to be assessed again.
prepared), 6. Legal advice and Deed

* The Director Program Delivery may seek clarifications from the Panel * DATSIP paid for a lawyer to give independent legal advice to the eligible
and may also provide their own alternative recommendation (through claimants.
the Director General). Reasons must also be provided. This step was *  Eligible claimants had a 24hr cooling off period before they had to decide if they
introduced by the Revised Guidelines; and wanted to accept of reject the offer and then sign the Deed of Agreement,

* Minister makes the decision or may refer the matter back to the Panel = If an Applicant agreed to accept a payment, ha/she was required to sign a Deed
for further information and investigation. In relation to a descendant of Agreement stating that he/she would not ever apply to the courts about the
claim, the Original Guidelines provided that the Minister’s final decision same claim,
was subject to mandatory public notification and a 28 day waiting *  Once the Deed was signed, the Applicant received payment. It could take up to
period during which other eligible descendants were able to register an 6 waeks after signing the Deed to receive a payment.
interest in the claim - this step was removed by the Revised
Guidetines. 7. Payment and apology

*  DATSIP received the signed Deed of Agreement’ document’.
«  They then sent out a letter of apology from the Minister to the person who
signed the Deed.
* Make the reparation payment to the claimant.
(Indigenous wages and savings reparation process, how will it work?)
(Office for Aboriginal and Torres Strait Islander Partnerships, Indigenous Wages
and Savings Reparations Process)
(Indigenous Wages and Savings 1890s-1980s reparation process information sheel.
February 2003)
17.| Are there rules for allocating priority in | = When an application is received, it is registered and given a priority = Not dealt with in the Guidelines. = Claims were assessed in the following priority order:
relation to the processing of claims? rating. Generally the scheme prioritises direct claimants over 1. 76 years old + and seriously ill
descendant claims. Priority is determined by the ATFRS Unit based on 2. 66-75 years olds

the following factors (s.7.1):

(1) whether the claimant is a direct claimant;

(2) whether the application is a descendant claim;

(3) any evidence of hardship and/or a life-threatening medical

3. 57 — 65 year olds
4, 52 - 56 year olds
5. Deceased claimants

condition: and (Section 3.3 of the Manual p8)
: i i (Office for Aboriginal and Torres Strait Islander partnerships, Indigenous Wages and
(4) ;r;z vc;t::r factors the ATFRS Unit and the ATFRS Panel considers B Soris )
. i (QLD Govemment website http.//www.atsip.qld.gov.awpeople/claims-
2 lacil:‘h(nsa;\tzt;an request a review of the priority rating assigned to their o 34 s digee-Hsiony)

» The "Fixed Principles” include:

o The reparation funds will be administered by the Department of Aboriginal
and Torres Strait Islander Policy,

o Any formula for distribution must:
» give priority to older people;
¥ ensure equitable access by potential claimants;
> be transparent and accountable; and
7> Dbe simple and timely.
o The Government requires that any compensation process be completed
within three years of an agreement.

18.| Is oral avidence sought, or written * The scheme is able to consider both written and oral evidence (the = The Scheme has been designed to avoid hearings or similar » Oral svidence could be provided to support a claim but it in itself was not enough.
submissions only? Revised Guidelines included additional language confirming the procedures, however if further information is required the assessor of | « For a claim to be successful the assessors had to find 1 piece of documentary
scheme’s ability to accept statutory declarations as evidenca). the appiication may seek that information by telephone. avidence confirming control of wages or savings by the Govt under a “Protection
However, the Guidelines do not provide the claimant with any right to Act”.
an oral hearing or any right to otherwise provide oral evidence. (Section 5.3 of the Manual p19)
= The Guidelines provide that where, for reasons of language difficulty, (PIAC Bulletin: Jourmnal of the Public Interest Advisory Centre, 31 May 2010: p1)

distance or other reason the ATFRS Unit considers it necessary, it
may, in absolute discretion, determine that it will conduct an interview
with the claimant in person or by telephone and with any other person
who may have information relevant to the determination of an
application (s.7.3.5). The Revised Guidelines introduced the additional
language “in its absolute discretion” to reinforce the fact that the
ATFRS Unit was not obligated to seek oral evidence from claimants.

19. | Are claimants able to present their * A claimant is able to submit relevant information together with their = Applicants are able to send additional evidence as required. * Yes. Where the évidence was ambiguous or unclear following the Scheme's initial
own evidence or respond to evidence initial application to the ATFRS Unit. * DIA informally advised that provided an application Identifies the investigation °m Claim, claimants had the right to present additional evidence.
identified by the decision making * The Guidelines provide that if the ATFRS Unit exercised its discretion relevant individual once lived in one of the State’s Native Welfare The evidence ; d take the !mlg'.‘“ affidavit or oral evidence recounting their
body? to provide their interim recommendation to the claimant, then the Settlements, the application would be considered successful and a recollections of any deajings in relation to their trust fund accounts and/or the
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claimant had an opportunity to respond to that assessment and provide
any other information that they considered relevant to the claim (s.9.3).
In this circumstance, the Guidelines provide that the claimant has a
period of 6 weeks to prepare a response (s.9.4).

= The Guidelines encourage the ATFRS Unit to refer claimants to
organisations such as Link-Up if it becomes aware that claimants have
difficulty in providing responses to the ATFRS Unit in relation to a claim
(s.9.7)

* Howsever, the above arrangemant is contingent upon the ATFRS Unit
exarcising its discretion to provide its interim recommendation to the
claimant. A claimants does not have a formal right under the Guidelines
to be provided with the information uncovered by the ATFRS Unit or the
decision of the ATFRS Unit or the Panel and does not have a formal
right to make submissions in relation to that information or decision.

* In practice, the ATFRS Unit accepted detalled submissions from legal
counsel on behalf of the claimants. In the experience of HSF, often the
evidenca uncovered by the ATFRS Panel was incomplete or the
analysis in relation to the evidence uncovered was incorrect or unfair,
Often, a more thorough analysis by a lawyer on behalf of a claimant
was sufficient to overtum the initial recommendation of the Panel
leading to a successful claim.

WA
payment would be made.

NUT.0001.0573.0593

QLD

management of their wages and entitiements by govemnment agencies. (PIAC
Bulletin: Journal of the Public Interest Advisory Centre, 31 May 2010: p1)

Do formal rules of evidence apply?

* Formal rules of evidence do not apply. Evidence is considered if the
relevant officer of the ATFRS Unit or the Panel is satisfied that it is
relevant to a recommendation and the relevant officer of the ATFRS
Unit or the Panel is satisfied that it is reliable (s.4.2, 5.5).

* The Revised Guidelines were amended to make clear that it is the
“relavant officer” of the ATFRS Unit (rather than the ATFRS Unit itseif)
which is responsibie for making a judgement with respect to the
reliability of evidence.

» Fomal rules of evidence do not apply (Guidefines at s.19(f)),

s No. Formal rules of evidence did not apply.

21,

What is the burden of proof?

= The Panel must be satisfied that (s.15):

(1) there is certainty, strong evidence or strong circumstantial
evidence that an amount of money payable to or held on behalf of
the direct claimant at any time was paid into a Trust Fund Account
between 1900 and 1969; and

(2) there is no evidence, or no reliable evidence, that the full
amount of the money was either:

(a) paid out to the direct claimant;
(b) expended on behalf of the direct claimant; or
(c) paid out to an authorised representative of the direct claimant.

= The applicant is primarily responsible for identifying the details of the
Native Welfare Settlement they resided at,

« The assessor of the application may assist the applicant with the
content of an application including to ensure that the application is
complete and that all relevant documentary evidence s provided
(see Guidelines at 5.19),

* There is a low burden of proof for the application.

* There needed to be 1 racord ol documentary evidence showing control of wages or
savings by the Govt under a “Protection Act”. (Section 5.4 of the Manual p 20)

* An applicant did not have to provide evidence of control of wages/savings. DATSIP
searched for records of evidence to confirm if an applicant was eligible to receive a
reparation payment. (Queensland Indigenous Wages and Savings Reparation
Process, What does control of wages or savings mean? March 2004).

Are allowances made/special
consideration in particular
circumstances?

In considering an application, regard shall be had to the following factors

{s.14.1):

= the length of time that has elapsed and the difficulty claimants may
have in substantiating their application as a result;

= any deficiencies in the official written record relating 1o the application
or similar applications;

* the importance of oral evidence in the absence of written records and in
the cultural traditions of Aboriginal people;

* the purpose of the scheme, which is 1o restore money which was held
in trust for Aboriginal people and not repaid,

= any available evidence that money payable to the direct claimant or the
deceased Trust Fund Account holder was pald into the Trust Fund
Account and the reliability of that evidence;

* any available evidence that money was paid out of the Trust Fund
Account and the reliability of that evidence; and

= any other matter which the ATFRS Unit, the Panel, the Director
Program Delivery, the Director-General or the Minister considers
relevant,

* Not formally although informal advice from DIA representative was
that provided an applicant prima facie satisfied criteria (1.e. bomn and
occupied Settlement in correct period) payment will be made.
Suggested that a relatively relaxed approach would be taken to
scrutinising applications received.

= For certain 'inside workers' for whom no control evidence can be located, Ministerial
approval was given on 3 November 2003 for a special procedure to be followed:
* claim can be found eligible if all other criteria are met ; and

* assessor has located evidence that the claimant was resident on a Government
Settlement or Church Mission beyond schooled age.
(Section 5.3 of the Manual p20)

« “Because the govemnment was aware that the relevant records may be incomplete
for particular time periods and locations, it acknowledged that, for a small proportion
of paople who were subject to the controls over wages and savings, records may
not be available. Consequently, provision was made for use of affidavit evidence.”
(Queensland Govt Submission to the Senate’s ‘Stolen Wages Inquiry’ page 6)

23.

Can the formal guidelines/rules be
dispensed with in the interests of and
justice?

* The Guidelines are not binding and may be departed from if the Panel
is satisfied that it is in the interests of justice and equity to do so (s.1.8).

* Where there is a departure, the reasons for the departure should be
recorded, for purposes of transparency (s.1.8).

* See comment above.

* See comment above,

24.

Is there a right to appeal? (courts,
administrative body or minister)

* The Guidelines contemplate the ability for the claimant to respond to
the recommendations of the Panel (but only where the ATFRS Unit has
elected to provide an interim assessment to the claimant) — however,
there is no formal right to appeal the decision of the Minister under the
Guidelines.

* The Guidelines provide that, In the case of a descendant claim, if any
one or more claimants seek a review or appeal at any stage during the
determination of a claim, then decisions related to other descendant
claims associated with the same Trust Fund Account will be held over
pending the final resolution of the matters under appeal (s.6.11).

* The Guidelines do not provide for a right of appeal but do identify a
process for applicants to make complaints regarding the Scheme.
Under the Guidelines, a complaint can only be made because the
applicant considers that (Complaint):

o  an error of process has occurred and/or
o  an error of fact was made,
(Guidelines at 5.21),

* A Complaint is made initially to the Scheme Complaints Manager
and, if found to have merit, then the application will be remitted to a
Review Panel.

» In-built appeal and revigw mechanisms.

» |f claim was assessed as ineligible, claimant received notification from DATSIP and
was provided with a phone number to call. If the claimant could provide further
information (or “new” information), they could ask for the claim to be reassessed.
(Indigenous Wages ang Savings 1890s — 1980s Reparation Process Information
Sheet February 2003),

» Claimants who disagreg with the reassessment result may apply for a review of the
reassessment by wiiting to the Assistant Director General. The Senior Project
Officer will prepare recommendations for the review based on briefing material
prepared by assessors, (Section 5.7 of the Manual)
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* |f an applicant is not satisfied after this path has been pursued, then
further complaints 1o be referred to the State Ombudsman.
25, | Does accepting a payment from the * No * No, referto the Guidelines ss.4(3) and 23. Yes. People accepting payment were required 1o sign a Deed to waive their rights

scheme require the claimant to forgo
their rights to claim under general
law?

to recover further compeénsation. The Deed included the claimant indemnifying the
QLD Govemment against: "ali actions, suits, claims, costs and demands which the
Claimant, and all other persons claiming by or through or under the Claimant may
now have or could have, whether pursuant to common law or under the Protection
Acts, against the State, Its servants or agents.”

(Queensiand Public Interest Law Clearing House (QPILCH), Submission 50, p. 21).

26. | Is the decision making body required
to provide reasons for its decisions?

* The ATFRS Unit is required to prepare reasons for its recommendation

to the Panel (5.9.5), the Panel is required to provide reasons for its
recommendation to the Minister (s.10.1.5) and the Director General is
required to provide reasons for any alternative recommendation
(s.11.2).

* Howaever, the Revised Guidelines give the claimant no formal right to

actually receive such reasons. The provision of reasons and other
information to the claimant Is at the discretion of the ATFRS Unit.

* The Original Guidelines provided that in relation to descendent claims,

the information uncovered by and the recommendation of the ATFRS
Unit was required to be sent to eligible descendants and such
descendants were entited 6 weeks to respond, The Revised
Guidelines removed this requirement and made clear that providing
Information and interim recommendations to a claimant is at the
discretion of the ATFRS Unit.

* In practice, the ATFRS Unit would typically issue an interim

assessment to claimants and allow claimants an opportunity to provide
a further response,

* Yes, aletter advising whether the application has been successful or
not will be sent to the applicant (Guidelines at s.18(4) & (5)).

Yes. A letter was sent 10 all applicants advising them if they were eligible or
ineligible.

(Indigenous Wages and Savings Reparation Process, How will it work? &
Indigenous Wages and Savings 1890s — 1980s Reparation Process Information
Sheet February 2003 )

27.| Are claimants permitted to be
represented by legal counsel?

* The Guidelines provide for no formal acknowledgement of the right for

claimants to be represented by legal counsel,

* Howaver, in practice, the Panel is willing to engage with counsel and

accept submissions from legal counsel acting on behalf of claimants.

= An applicant may identify an individual or organisation entitied to
deal with their application. If an applicant wants a representative to
be able to deal with their application, section 9 of the Application
Form 1o be filled in identifying the details of that representative
(Guidelines at 5.12).

* I a person entitled to make an application has granted power of
attorney to another person, the appiication may be made on his or
her behalf by their attorney (Guidelines at s.16).

Yes. Claimants were required to have legai advice in relation to the indemnity they
signed. This legal advice was paid for by the Government.
According to the Procedures Manual:

o ‘Legal advice is to be provided by a legal practitioner on an individual basis to
an eligible claimant, whether by personal interview and/or telephone and/or
letter of advice. ..

o ...In certain circumstances (urgent/emergent) it may be necessary to deliver
legal advice received before signing the Deed of Agreement. Claimanis may
choose fo waive the waiting period or to extend if....

o ...Alist of qualified legal practitioners will be provided to eligible ciaimants to
obtain independent legal advice at no cost to eligible Queensiand claimants."

{Section 6.10 of the Manual)p38.)

D | Claim amount calculation
mechanism

28.| How is the repayment sum calculated
for successiul claimants?

* The Original Guidelines provided that the amount of a claim was

calculated in accordance with a detailed conversion rate mechanism

which had been previously established by the Office of the Protective

Commissioner. The mechanism took account of both interest and

inflation and, as an example, provided that 100 dollars owed in 1969

would be worth $3,521 in 2005, Various factors and assumptions were

involved in determining the conversation rate including:

(1) monies that were deducted are assumed to have been invested on
behalf of the recipients, and earn compound interest;

(2) the interest rate varies from year to year, In the case of the OPC
rate data are available for the years 1987 to 2004. Prior to the
establishment of the Office of the Protective Commissioner in
1987, a 'notional’ OPC rate is obtained by increasing the
Commonwealth Treasury 10 year bond rate by 6%;

(3) all monetary entries in the table are stated in the prices at the time
(for the specified year) and all interest rates are expressed in
nominal terms (they incorporate the effects of inflation), This
means that inflation is included in the computed resuits;

(4) the computed results reprasent gross retums that would be
obtained before applying income tax (if it had been applied) or
charging management and/or transaction fees;

(5) all the interest rates are annual averages of the Reserve Bank of
Australia statistics and have been taken over the 12 months
ending in 30 June of the specified year,

(6) interest is assumed to be credited to the account only once per
year; and

(7) itis assumed that money deposited or invested earns no interest
until the following year.

* The Revised Guidelines removed this mechanism and provided that

each claimant is entitled to an ex gratia payment of $11 000
(s.15.1.2.3). This amount is specified as an “ex gratia” payment and the

* DIA indicated that all successful applications will be paid $2,000.The
Guidelines suggest entitement with successful application is to
$2,000 for all successful candidates.

* Nb. By the Social Security (Exempt Lump Sum) (Stolen Wages
Reparation Scheme WA) (FaHCSIA) Determination 2012 payments
under the Scheme are exempt from the determination of total income
of an individual, when detemining eligibility for social security
payments.

People alive on 9 May 2002 who were bom up to 31/12/1951 were eligible fora
payment of $4,000 and people bomn between 01/01/1952 and 31/12/1956 were
eligible for a payment of $2,000 (Office for Aboriginal and Torres Strait Islander
Partnerships — Indigenous Wages and Savings Repatriation Process)

A second round payment was administered over an 18 month period commencing
in April 2008.

The payment was mada from unspent funds and payments of $3,000 were made to
people who received a $4,000 reparations payment and a $1,500 payment was 1o
those people who had received a $2,000 reparations payment. (Qfd Dept of
Communities, 'Indigenous Wages and Savings Repatriation Scheme ~ Round Two
Payments’) (Government website
http//vww.atsip.qld.gov.auw/government/programs-initiatives/wages-savings-claims/)
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Guidelines expressly state that such payment is not an admission of
liability.

E | Scheme statistics

29.| How long ;m(s;ﬁuas the scheme * No publicly available information. * Commenced: 7 March 2012 * Allin all, the scheme and second round offer ran from November 2002 to 30 April
operaling for? 2009.

= The scheme was launched on November 2002. The closing date for the offer was

31 January 2006.

* In March 2008, the Govérmment re-opened a second round offer. During the second
round:

o $3,000 was given 10 people who previously received a $4,000 reparations
payment;

o $1,500 was given 1o people who previously received a $2,000 reparations
payment.

o Eligibility criteria remained the same however only people who applied and
werg assessed as eligible for first round Reparations payments were eligible
for the second round offer (QLD Government Department of Communities,
‘Procedures Manual Addendum July 2008'". P18)

o Previous ineligible claimants only had their claims looked at if they provided
‘new’ evidence.

* On 12 August 2008, the Government re-opened a final reparations offer to those
who:

o did not apply during former reparations offers;

o submitted their applications too late;

o were assessed as eligible in round one, but who did not accept their payment

*  $6 million was put aside out of the remaining funds.
« This final reparations offer closed on 30 April 2009.
* During this round:

o  $7000 was given to people born on or before 31 December 1951;

o $3500 was given to people born between 1 January 1952 and 31 December
1956

« Eligibility criteria remained the same.
= Previous ineligible claimants will only have their claims looked at if they provide

‘new’ evidence.

(Office for Aboriginal and Torres Strait Islander Partnerships ‘Indigenous Wages and
Savings Repatnation Process’)
(QLD Government websile http//www.alsip.qld.gov.awpeople/claims-
entitlements/wages-savings/wages-history/ )

30.| How many applications were * No publicly available information. * Still in progress, = By the closing date of 31 January 2006, 8,761 claims had been received (; only hail

received? the number of applications expected. Of these, 5553 ciaims (63.5%) were eligible to
receive a payment. By 2007 the IWSR Scheme had paid out nearly $20 million to
these 5553 people (the first round of payments).
(Creative Spints, Stolen Wages Timeline
htip//www.crealivespirits.info/aboriginalculture/economy/stolen-wages-timeline. htmi;
indigenous Stolen Wages Preliminary Investigation — Stage One Report, 17)(See
Unspent Indigenous Wages and Savings Reparations Funds: Frequently Asked
Questions at hitp//www.qld.asu.net.awd_faqs_factsheet.pdf )

= Govemment received less than half the number of claims expectad with $35.87
million of $55.6 million unclaimed.

* By 7 August 2009, 1024 claims had been received for the re-opened reparations
process. Approximately 42% of these are duplicates of claims received in the initial

reparations process.
(QLD Government website http://www.atsip.qld.gov.auwpeople/claims-
antitiements/wages-savings/wages-history/)
31.| How many claimants were * No publicly available information. «  Still in progress. * 5553 claims were assessed as eligible with 4,211 claimants receiving $4,000 and
successful? 1,342 claimants receiving $2,000.

* On 9 October 2006, a total of 5,413 successful claims had been processed with
$19.11 million in compensation paid.
« In March 2008, the QLD Government agreed that out of the $35.87 million left in
unciaimed funds would be used in the following ways:
o another $14.64 million would be paid out to eligible people — this money has
gone into round 2 payments (under the second round of the IWSR Scheme);
and

o the remaining $21.23 million would be paid into a Queensland Aboriginal and
Torres Strait islander Foundation to provide scholarships to Aboriginal and
Torres Strait islander children and young people.

» Inthe 2nd round, 131 new claims, totalling $759 500, were paid. There were 4869
payments totalling $12.7 miflion made by 7 August 2009. As at that date (88%
complete) there were 26 outstanding living claims for payment and a further 645
deceased claims for settlement.

(QLD Government website http//www.alsip.qid.gov.awpeople/claims-
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entitiements/wages-savings/wages-history/)
32.| What was the total funds distributed? *  No publicly available information, = Still in progress. *  $55.4 million was set asiie with $33.75 million being distributed to claimants

(approx. $40 million). _
* Remaining $21.23 million paid into a Queensland Aboriginal and Torres Strait

Islander Foundation.
33.| Key criticisms of the Scheme Key criticisms: Key criticisms: Criticism from witnesses and submitters included the following areas:
*  length of time for apgticatior_\s; > = length of time for applications; and * the inadequacy of the amount offered to claimants under reparations offer;
. g;::nof clarity in administrative timeframes or status of consideration of | « concerns voiced regarding inadequacy of payment. * the inadequacy of consultation with the indigenous community over the offer;
S, :
" i i . the requirement for claimants to indemnify the government and forfeiture of all
*  complexity of evidentiary review process; * i : ) :
* too heavy reliance on documentary record (which was often absent, future clalms and he natura of the legal a@:lce given in relation to that indemnity;
incomplete, contradictory or inconclusive) and not on oral evidence of * the necessity for documéntary evidence in order for a claim to b(_a accepted and the
the claimants. unfaimess such given the problematic state of Queensland archival records;

* the decision to distribute the remaining reparation offer monies and Welfare Fund
amounts to the Queensland Aboriginal and Torres Strait Islander Foundation (the
Foundation);.

* failure of government to recognise the extent and injustice of the issue;

* failure to offer reparation to the families of all deceased workers;

* unfaimess of placing the burden of proof on the indigenous person to prove that
they were not paid; it was argued that it should have been placed on the
govemment to prove that an indigenous worker was paid, given the government
was in the position to have this evidence;

* the imposition of strict deadlines meant many people missed out on making a claim.
(Stolen Wages: the long wait for Indigenous Workers; 20 August 2009 p13)
(Indigenous Stolen Wages Preliminary Investigation — Stage One Report, 17;
Senator Russell Trood (Senator for Queensiand), Indigenous Stolen Wages Inquiry
held by Senate Legal and Constitutional Affairs Committee on 8 March 2007
(organised by the Human Rights and Equal Rights Commission), speaking notes at
hittp:/fwww.hreoc.gov.aufegal/seminars/speeches/stolen_wages_sen_trood_mar07.
htmi; and Chapter 7: Repayment of monies by governments
http://www.aph.gov.auw/'Senate/Committee/legcon_ctte/completed_inquirles/2004-
07/stolen_wages/report/c07.pdf, 95-96. )

m

Related Schemes

34.| Overview * Not applicable. = Not applicable. Underpayment of Award Wages Process (UAW process)

* Introduced on 31 May 1999 In direct response to the 1996 decision of the Human
Rights and Equal Opportunity Commission in the Paim Island Wages Case where it
was found that the QLD Government had contravened the Racial Discrimination Act
by deliberately underpaying wages to seven indigenous settiement workers
between 1975 and 1986. Each of the seven plaintiffs were awarded $7000
compensation (Bligh & Ors v State of Queensiand [1996) HREOCA 28)

* The closing date for applications was 31 January 2003.

» payment made to Aboriginal and Torres Strait Islander people employed by the
government on Aboriginal reserves between 31 October 1975 (the commencement
date of the RDA) and 29 October 1986 (from which point Award wages were paid to
all workers). Any underpayment before that period not eligible for compensation

= 5729 claims were paid, totaling over $40 milfion.

» $7,000 was a flat sum, paid regardless of the total amount by which a person was
underpaid.

= To be eligible, a claimant had to have been directly employed by the State.

= This excluded those employed by church organisations on ‘mission’ communities
(such as Hopevale, Wujal Wujal, Doomadgee, Arukun and Momington Island).

= The process covered the period between 1975-1986.

* |t only compensated those alive as at 31 May 1999. The estates of workers who
died before that time were not eligible for payment.

* People accepting payment under the UAW process were required to sign a deed to
waive their rights to recover further compensation.

* The scheme was criticised because it only applied to workers on government-run
reserves and not to people employed by church organisations on the mission
communities. i.e. at Aurukun, Doomadgee, Hammond Island, Hope Vale,
Mornington Island, St Pauls and Wujal Wujal
(Repayment of Monies by Govemments: Chapter 7, page 93)

(Jonathon Hunyor (Acting Director of Legal Services, Human Rights and Equal
Opportunity Commission), speech given at the Human Rights Law Bulletin Seminar,
9 March 2007;
http:/vww.hreoc.gov.auflegal/seminars/speeches/stolen_wages_hunyor_mar07.ht
mi)
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1.2

1.3
1.4

1.5

1.6

1.7

1.8

Preliminary

In March 2004, the New South Wales Government issued a formal apology for
the failure to repay wages and other money of Aboriginal people that were
paid into the Aboriginal Trust Funds (“the Trust Funds”) by the Aborigines
Protection Board and the Aborigines Welfare Board between 1900 and 1969
and never repaid.

In May 2004, the Government established a three-person Panel, known as the
Aboriginal Trust Fund Repayment Scheme Panel (“the first Panel”), to consult
with the Aboriginal community and report back to the Government of the
design of a scheme to repay money to Aboriginal people who had mages or
other payments placed into Trust Funds. \\,

In October 2004, the Panel provided its Report to the Govemmqn\f'

On 15 December 2004, the Government announced ’t;.wo\UId establish an
Aboriginal Trust Fund Repayment Scheme (“the Sche 1e") to repay monies
that were paid into the Trust Funds and never rep 4 epayments will be in
current dollar value indexed using the Office of tQ rotectnve Commissioner
conversion rate. Under this rate 100 dollars @ed in 1969 would be worth
$3,521 in 2005. Q

\
A
The Scheme will be administered by l'k Aboriginal Trust Fund Repayment
Scheme Unit (“the ATFRS Umt"{ i’\e Aboriginal Trust Fund Repayment
Scheme Panel (“the Panel”) and the Minister for Finance (“the Minister”).
&
o
The ATFRS Unit was established in February 2005 in the Premier's
Department and is locateQ; thin the portfolio of the Minister for Finance.

On 31 May, 2005 the\[\ﬂmlster. the Hon. John Della Bosca MLC, appointed the
following perso to )@ new Panel:
;den Ridgeway as Chair;
Robynne Quiggin; and
5 ‘Mr Sam Jeffries.

Thesé\deehnes are not binding upon the Director-General of the NSW
ier's Department, the Panel or the Minister and either the Director-
édneral the Panel or the Minister may depart from these Guidelines if they

xg are satisfied that it is in the interests of justice and equity to do so.

1&9 Words and expressions used in these Guidelines have the meanings given to

them in the Definitions.
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2. The Aboriginal Trust Fund Repayment Unit

2.1 The responsibilities of the ATFRS Unit, in relation to the Scheme, include but
are not limited to:

(a) receiving and processing applications made pursuant to the Scheme,
(b) investigating the applications and compiling all relevant information;

A

and (I\§’
(c) preparing an interim assessment in relation to applications. q‘\\":\’
\\ Y
2.2 Any findings that any officer of the ATFRS Unit makes pu[suarft to the
exercise of its functions need only be based on evidence whichy in the view of
the officer, is reliable evidence. A

™=

2.3 The rules of evidence do not apply to findings of applications by the ATFRS
Unit but it shall only consider evidence wr{(:h’ is relevant to the
recommendation/s which it shall make. D

‘(,
N
3.  The Panel \\\.(-3’\'
3.1 The responsibilities of the Panel, in relgtlﬁﬂ to the Scheme, include but are not
limited to: “O \

)
» Provide advice on the operatjoi of an evidence based repayment scheme.

o |

e Endorse or reject the $*}’,FRS Unit's interim assessments for payment of
claims where thereh'&sf\ ertainty, strong evidence or strong circumstantial
evidence of money paid into Trust fund accounts and no evidence, or
unreliable evidenl}ie’ that money was paid out.

.\\“)

e Have discrgtion to review the facts in each case using all available

eviden%,,mcluding oral evidence.

o Re{i}év\v decisions of the ATFRS Unit at the request of claimants.
. f;&ontribute to a review of the operations of the ATFR Scheme after 3 years
-4, including reporting to Government the extent to which unclaimed Trust
;\g‘ Fund monies have been identified where there is no living claimant and
20 recommend a means of addressing the issue, if it arises.
3.2 The Panel shall meet 12 times a year, usually monthly.

3.3 The expenses of the Panel shall be funded by the Scheme.
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34 A determination of the majority of the members of the Panel is a determination
of the Panel for the purposes of these Guidelines.

3.5 Any findings that the Panel makes pursuant to the exercise of its functions
need only be based on evidence which, in the view of the Panel, is reliable
evidence.

3.6 The rules of evidence do not apply to determinations of applications by_{
Panel but it shall only consider evidence which is relevant to‘,\the

recommendation/s which it shall make. .\\‘ :
N
3.7 Recommendations of the Panel in relation to applications will ba\s\meltted to
the Minister for his consideration. \,Q
\ )

Q_“

4.  Lodging of applications \\,'

4.1 The following persons may make an application fpr an ex gratia payment

pursuant to the Scheme: q‘ff
P
(a) adirect claimant; O
A
(b)  an authorised representative of iﬁéfﬁrect claimant;

(c) where a direct claimant jg{‘ﬂ‘eceased, a descendant or authorised
representative of a desce\da‘nt (“a descendant claim”).

4.2 In the case of descendant’sQSlalms one descendant may make an application
on his or her own behalf a} well as on behalf of other descendants. Approval
to search the records<or information relevant to a descendant's claim will be
sought from a dirgct}ﬁescendant, who in most cases will be the eldest direct
descendant of the’deceased Trust Fund Account holder. The Department of
Aboriginal Affajs is responsible for administering access to the records of the
Aborigines Rmtectnon Board and the Aborigines Welfare Board and has
mdlcateq ihat only direct descendants of a deceased person have the
authorityto give approval to search the records for information relevant to a
clai(® s far as practicable the ATFRS Unit will ensure that all descendants on

se behalf the application is being made will be kept informed of matters
relating to the claim.

4S3x Where a direct claimant or descendants makes an application but becomes
incapable before the application is determined, the application may be
continued by an authorised representative of the claimant, on evidence of their
status as an authorised representative having been provided to the
satisfaction of the ATFRS Unit.

4.4 Where a direct claimant makes an application but dies before the application is
determined, the application does not survive for the benefit of the direct
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claimant's estate and will not be determined. The claim will however be
considered as a descendent claim.

4.5 Where a descendant makes an application but dies before the application is
determined the application does not continue for the benefit of his/her estate
and will not be determined.

4.6 An application:

(a) shall be on the approved form; \@"

v\

(b)  shall be accompanied by copies of any two of the following formS‘of
identification: \\\

Birth Certificate ,.4\\\
Driving Licence D)
Pensioner Concession Card &
Medicare Card L
Health Care Card N\

(c)  shall be lodged no later than 31 Decemer\Zoos
O

4.7 The person/s making the application shall. t?e referred to in these Guidelines as
“the claimant/s”. \.\3

4.8 If there is an application by more th%n one descendant of a direct claimant,
then all such applications reqeuved will be investigated and considered
together. 9

h N

4.9 In the case of descendanf clalms if any one or more claimants seek a review
or appeal at any sta e\ during the determination of a claim, then decisions
related to other desg¢endant claims associated with the same deceased Trust
Fund Account hQ[d’er's monies, will be held over pending the final resolution of
the matters unQer appeal, except where 13.2(b) applies.

.Q »
L Investigation of applications

5.1 eb ‘an application is received, it will be registered and given a priority rating.
/G, erally the Scheme is prioritising direct claimants over descendant claims.
Q‘:_;Priority to be determined by the ATFRS Unit will be based on:

RN
" (a) whether the claimant is a direct claimant;
(b)  whether the application is a descendant claim;
(c) any evidence of hardship and/or a life-threatening medical condition;
and
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(d) any other factors the ATFRS Unit and the ATFRS Panel considers
relevant.

The priority rating will determine in what order applications are dealt with.
Claimants can request a review of a priority rating from the ATFRS Panel.

52 The procedure for investigating an application includes the following
sequential process.

(@) The ATFRS Unit will review the application and ensure all appgwp}late
documentation is attached. Applications can not be processe thout
the appropriate documentation and/or having a valid si%’éture The
claimant may be requested to provide further mformat either in
documentary or oral form.

\ )

(b) The ATFRS Unit will forward the application to\»the Department of
Aboriginal Affairs, who will undertake a search Q‘f their index of records
and provide and deliver a written report to SUe Records NSW.

(c)  On receipt of a written report from the qartment of Aboriginal Affairs,
State Records NSW will investigate™ all records relevant to the
application and provide and deliv report to the ATFRS Unit. State
Records' report will include cert\ﬁ "true copies of relevant records.

(d) The ATFRS Unit may seeK\E\pert assistance in locating, collating or
interpreting the records Lf"lt considers this would be of assistance in
assessing the apphca}glgﬁ

(e)  Where, for reasqn§~of language difficulty, distance, or other reason, the
ATFRS Unit cons|ders it is necessary, it may conduct an interview with
the claumantw’h person or by telephone and with any other person who
may have information relevant to the determination of the application.

&F
6. Addttionai\hvestigatlons and procedures (in relation to descendant
clalms o}lly)
6.1 e\ATFRS Unit shall make its best endeavour to collect all records and

mtbrrnatlon relevant to the matters in Parts 11 and 12 of these Guidelines.
\l
62& When the ATFRS Unit is satisfied it has made all reasonable attempts to
/\ collect all relevant evidence referred to in paragraph 6.1 above, it shall assess
that evidence and make a determination in accordance with paragraph 13.1 as
to:

(a) whether an ex gratia payment may be due; and
(b) if so, the amount.
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6.3 If the ATFRS Unit makes a determination in accordance with paragraph 13.1
that it would have made a recommendation that an ex gratia payment be
made the ATFRS Unit will then undertake the following process:

(a) The ATFRS Unit shall arrange for there to be published in indigenous
newspapers/publications or other appropriate media a notice in
accordance with Form 1. Wherever possible, the ATFRS Unit will
arrange for the notice to be published in at least two editions of the
chosen newspaper, publication or other appropriate media.

C
\\‘\
(b)  Concurrently with the first publication as above, the ATFRS Ur it’s%all.
where it considers it appropriate, request NSW Births, De@ and
Marriages to do a “best endeavours” search of their reqo\rﬂs to seek
information on any other possible descendants of the d\eé'éased Trust
Fund Account holder. &

(e

7 Consideration of applications by the ATFRS Unit g,‘ ‘

7.1 When the ATFRS Unit is satisfied it has made, ~q:ll'\ reasonable attempts to
collect all relevant evidence in relation to an’}bplication/s (including any
material received as a result of the process in'f)i\.G above) the ATFRS Unit shall
assess the evidence and prepare the following:

N

(a) asummary of the information fQund in the course of its investigation of
that application/s, including \c{)ﬁies of relevant documents,

(b) in accordance with par‘é}1-13 of the Guidelines (as applicable), an
interim assessment as.fo whether or not a payment should be made
pursuant to the SpQéme, to whom the payment should be made and the
amount to be p{k):l and

NG
(c) its reaSOQQ.SGP making the interim assessment including evidence relied
on. | \\3\\'
7.2 In the case of a descendant claim the ATFRS Unit shall not prepare the
informatl§n’ referred to in paragraph 7.1 until at least six weeks from the date
of thg\ﬂfst publication as set out in paragraph 6.3 above.

7.3 ,Ait}ar preparing the documents referred to in paragraph 7.1, the ATFRS Unit
~shall forward a copy of those documents to the claimant/s to whom the
?\& application relates. In the case of descendant claims, the ATFRS Unit will
N forward a copy of those documents to the descendant claimant. The ATFRS
Unit will write to all other descendants to whom the application relates
providing them with a condensed summary of the information found in the
course of its investigation of the application/s and information on the interim
assessment.
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7.4 When forwarding these documents to a claimant the ATFRS Unit shall inform
the claimant that they may provide the ATFRS Unit with a response to the
interim assessment including:

(a) whether or not the direct claimant or descendants agrees with the
interim assessment; and

(b)  any other information the direct claimant or descendants may consider
relevant to the application.

O
~\)
7.5 On receipt of a response from the claimant as outlined in 7.4 the ATFRS,\fJnit
will forward to the Panel the following: .\‘:3’
N
(a) the application, \A
)

(b)  the ATFRS Unit's interim assessment; ,':§\T ’
(c) the documents forwarded to the claimant/s; "p\‘
(d) any response received from the claimant’S{)qﬁ&

<4
(e) arecommendation to the Panel. \‘:\\

&
for the Panel's consideration and its po_gsz)le recommendation to the Minister

that an ex gratia payment be made tg the claimant in accordance with Part 8.
D

7.6 In the case of a descendant cl 'nﬁ(hat the descendants may request that the
Panel recommend that the Sgheme payment be distributed in line with an
optional “written family agreément” on how the descendants would like the
payment distributed. <

Ao
7.7  Where the claimant iédicates. or the ATFRS Unit becomes aware, that they
are finding it difficalt'to provide written responses as required in 7.4 above the
Unit can offer te.assist the claimant either through a referral to Link-up or other
appropriate gi'génisations or through any other process agreeable to both the
claimant andthe ATFRS Unit.
N>
&
8 Cp\riéi'deration of applications by the Panel
8.1 Lf‘\'l,‘hse procedure for a review of an application by the Panel will be as follows:

\'\\ ‘ (@)  The Panel shall review the documentation to ensure that it has received
all of the documentation in accordance with paragraph 7.5.

(b) The Panel may seek expert assistance in locating, collating or
interpreting the records if it considers this would be of assistance in
assessing the application. For example, in the case of a very
complicated descendant’s claim the Panel may wish to seek advice
from the Public Trustee.

Approved Version 1 - 7 February 2006



NUT.0001.0573.0607

10

(c)  Where, for reasons of language difficulty, distance, or other reason, the
Panel considers it is necessary, it may conduct an interview with the
claimant in person or by telephone and with any person who may have
information relevant to the determination of the application.

(d) The Panel may request the ATFRS Director to conduct any further
investigations including, but not limited to, further searches of records,
interviews with persons or research and conduct further investigation as
necessary. o

&

8.2 When the Panel is satisfied it has properly reviewed the available evic}gﬁbe in
relation to an application/s, it shall prepare the following: \.\A

Q

(@) asummary of the information considered in relation to th_e-i‘;SView of that
application/s, . ;;9

A
WL

(b) a recommendation as to whether or not a pay ent should be made

pursuant to the Scheme, to whom the payment'fsf)v‘t:.)Q

uld be made and the
amount to be paid, and

<
- : <‘ \)
(c) its reasons for the recommendation. | S

\
AN

&
8.3 The recommendation is to be prepared in-accordance with Parts 11-13 of the
Guidelines (as applicable), and forwarQel}\tb the Minister.
3
84 In the case of descendant cla(]rfs a notice of intention to process a
descendants claim will be putf]is ed in appropriate media outlets within
fourteen days of the Panel rs}‘

y

ré afching a decision that a recommendation for an

ex gratia payment should E)e ade to the Minister.
1.

8.5 If any further applicaﬁ@hé are made by descendants within twenty-eight days
of the publication défe of the notice of intention to process a descendants
claim, the applications shall be referred to the Panel for further investigation
and considerqgibn. The Panel will then re-consider the application/s and make
a recommendation to the Minister.

N
86 If no f\p_ﬁh’er such applications are made within twenty-eight days then the
clai((}\Will be processed as outlined in 8.1 to 8.3 above.

'e (;\ |
9 \g,?‘\(.fonsideration of applications by the Minister

9/:\\ The Minister, on receiving the documentation referred to in paragraph 8.3 from

the Panel, will determine either to make an ex gratia payment or not.

9.2 The Minister may refer the matter back to the Panel for further investigation or
consideration.
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9.3

10
10.1

1.
11.1

If the Minister determines an ex gratia payment should be made the Minister
will also determine the amount to be paid and to whom the amount is to be
paid. It should be noted that an ex-gratia payment is made within the
Minister's discretionary powers and is not an indication of any admission of
liability.

Publication of Minister’'s decision and payment of applications G\f\

Notice of the Minister's decision under Part 9 shall be notiﬁedg\trp‘"the
claimant(s), including descendants, as soon as possible after the deg\i%son.

.

General principles relevant to a determination of applicatiq(y—r&
In considering an application, regard shall be had to the fo{lfé\‘oving factors:

e,
(a) the length of time that has elapsed and the.&ﬁifﬁculty claimants may
have in substantiating their application as a\rggult;

(b) any deficiencies in the official written rgbb}d relating to the application or
similar applications; &2
NG
(c) the importance of oral evidenceﬁ@ﬁ"the absence of written records and in
the cultural traditions of Abp{i?‘hal people;

e,
(d) the purpose of the Schqv%e. which is to restore money which was held
in trust for Aborigina!{g‘edple;
09
(e) any available eyidence that money payable to the direct claimant was
paid into the 'l\'g&’t Funds and the reliability of that evidence;

(f) any avai[avﬁ}é evidence that money was paid out of the Trust Funds to
the direct claimant or descendant of the direct claimant and the
reli_\gap‘ﬂity of that evidence; and

(9) ,\é‘h’y other matter which the Director-General of the Premier's
.\x\\" Department, the Panel or the Minister considers relevant.

(Q'S

.;)

1 Q'.«'")Determination of applications by direct claimants

12.1

If the ATFRS Unit or the Panel are satisfied that:
(a) there is certainty, strong evidence or strong circumstantial evidence that

an amount of money payable to or held on behalf of the direct claimant at
any time was paid into the Trust Funds between 1900 and 1969; and
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(b) there is no evidence, or no reliable evidence, that the full amount of the
money was either:

(i) paid out to the direct claimant;

(i)  expended on behalf of the direct claimant; or

(iii)  paid out to an authorised representative of the direct claiman&fﬁ
y

the ATFRS Unit or the Panel shall recommend that the Minister mal&é»a'n ex
gratia payment to the direct claimant. . \\\

&y
12.2 For the purposes of 12.1(a) in the case of child endowment paymeénts paid into
the Trust Funds they are to be treated as though they werL_e;j,'ré d on behalf of
the parent of the child in respect of whom the child enchMent payment was
made rather than the child. ,(\)'ﬁ

12.3 For the purposes of 12.1(b): _ ;\\),/

(@) money expended from the account f*;a?\ indentured child between 1
June 1910 and 1969 on their food, clething, lodging, dental and medical
care; and \\f

(b)  money expended from the A unt of an indentured ward between 14
June 1940 and 1969 on thejr food, clothing, lodging, dental and medical

care, v
5 <>\*\

shall not be treated as me(iégl paid out or expended.

12.4 If the ATFRS Unit qr‘iﬁ)e" Panel are not satisfied regarding the matters referred
to in paragraph 1\2{i‘ﬁ'then the ATFRS Unit or the Panel shall recommend that
the Minister notJyiake an ex gratia payment to the direct claimant.

X
125 The ATFlggv-'Unit or the Panel, when making a recommendation that the
Ministerﬁ"ake an ex gratia payment, shall also make a recommendation as to
the g\mbunt to be paid, calculated in accordance with Appendix A.

)

13 \._;;Determination of descendant claims

1-’\3.\\7' Before the ATFRS Unit or the Panel may make a recommendation of a
payment to a descendant it must be satisfied that, applying the provisions of
Parts 11 and 12, it would have made a recommendation that the Minister
make an ex gratia payment to the deceased Trust Fund Account holder of
whom the claimant claims to be a descendant, and also determine the amount
they would have recommended be paid (“the Scheme payment”).
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13.2 If the Panel is satisfied of the matters referred to in paragraph 13.1, then:

(a) where the deceased Trust Fund Account holder has made a will which
appears to meet the requirements of being a valid will and as a result of
information provided to the Panel, appears likely to be the last will made
by the Trust Fund Account holder, the Panel may, if possible,
recommend to the Minister that an ex gratia payment be made in
accordance with the terms of the will, as if the scheme payment p%d
formed part of the deceased Trust Fund Account holder's p@ nal
property at the time of the Trust Fund Account holder’s death o::~

(b)  where there is no valid will and the descendants have requésted that a
recommendation be made in accordance with an optlor\é;l)‘wntten family
agreement” and more than ninety five percent of the«descendants are in
agreement then the Panel shall recommend that \“'

(i) the total amount that would hav l?een distributed to the
descendants that agree with th ily agreement had the
Scheme payment been dlstnbut d\q accordance with paragraph
13.2(b), be distributed in accor&iénce with the family agreement;
and N

,\‘<

(i)  the balance be dlstnbu(eg m accordance with Appendix B;

(c) where the Panel does noj‘anake a recommendation for distribution in
accordance with sub-paragraphs 13.2(a) or (b) the Panel shall make a
recommendation tg t{\‘e Minister as to the appropriate distribution of the
scheme paymentmaccordance with Appendix B.

13.3 |If the ATFRS Un;\t\ ‘ss\’satisﬁed of the matters referred to in paragraph 13.1,

then: N

(a) where}ﬁe deceased Trust fund account holder has made a will which
pgeérs to meet the requirements of being a valid will and as a result of

\ formation provided to the ATFRS Unit, appears likely to be the last will

\\ made by the Trust Fund Account holder, the ATFRS Unit may, if

L.}’ possible, recommend to the Minister that an ex gratia payment be made

NG in accordance with the terms of the will, as if the scheme payment had

/\\\ formed part of the deceased Trust Fund Account holder's personal
N property at the time of the Trust Fund Account holder’'s death; or

(b) where the ATFRS Unit does not make a recommendation for
distribution in accordance with sub-paragraph 13.3(a) the ATFRS Unit
shall make a recommendation to the Minister as to the appropriate
distribution of the Scheme payment in accordance with Appendix B.
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14  Definitions
14.1 “ATFRS Unit” means the Aboriginal Trust Fund Repayment Scheme Unit.
14.2 “Aunt” includes
(@) an adoptive aunt;
(b)  a half-sister of a parent.
14.3 “Authorised Representative” means any of: P \\}T?’
(@)  an attorney for the individual under an enduring power of atto\r\n)e?;’or
(b) a guardian within the meaning of the Guardianship Ao$“1>987, or a

person responsible within the meaning of Part 5 of that‘éei; or
o

(c)  having parental responsibility for the individual, if,th"e:ihdividual isa
child; or &P

(d) person who is otherwise empowered vq'rftdér law to exercise any
functions as an agent of or in the best i‘qtb}ests of the individual.
O

14.4 “Board” means the Aborigines Proteg(:tﬁ)n' Board and/or the Aborigines

Welfare Board as applicable. RN
)
14.5 “Brother” includes: .Q\“)
(32
(a)  ahalf-brother; \ad

.,\ »
O
(b)  an adopted brothgf-}\)

146 “Child” includes: "

(a) a biolo réal child (regardless of whether that child is subsequently
adopted out);

\\ »
(b) a\?fa‘dopted child;
((;)\\ﬁba foster child;
@)
)L}'(d) a person for whom someone has parental responsibility.
&

N (e) a child accepted by the family as a child of the family through a kinship
placement.
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14.7

14.8

14.9

“De facto spouse” means an adult person with whom the direct claimant:

(a) lived together as a couple immediately prior to the direct claimant's
death; and

(b)  was not married to or related to by family.

In determining whether a person was a de facto spouse, their statement that
they were a de facto spouse will be accepted unless proven otherwise. The
ATFRS Unit or the Panel are entitled to have regard to such matters, a @o
attach such weight to any matter, as may seem appropriate to them m he
circumstances of the case when determining whether a person is adé facto

spouse. AV
S
“Descendant” includes: 4'5)
&
. Pc®)
(@) spouse; P
7

(b)  de facto spouse (where the de facto spouse is the de facto spouse of
the direct claimant for a continuous perio of not less than two years
prior to the death of the direct claimant.and the direct claimant did not,
during the whole or any part of that gghbd live with the person to whom
the direct claimant was mamed)

(c) child;

(d)  grandchild; A Q
(e) parent; “:\*
(f) brother, \%\)

(g) sister, &

(h)  aunt; and &-7\)

N\

(i)  uncle. X\“w

“Direct olSlmant” means an Aboriginal person whose wages or other money
was a@gbdly paid into the Trust Funds between 1900 and 1969.

14.10 “p]>ect Descendant” means a blood relative of the deceased Trust Fund

dl\ccount

14\11 “Grandparent” includes:

(@) aparent of a birth parent;
(b) a parent of a foster parent; and

(c) aparent of an adoptive parent.
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whether the person himself or herself is a birth parent, foster parent or
adoptive parent.

14.12 “Incapable” means lacking the capacity (whether temporarily or permanently)
to understand the nature and effect of the application or to communicate their
wishes and intensions with regard to their application.

14.13 “Organisation” means corporation, business, body corporate or body poli(t\ig.‘

14.14 “Minister” means the Minister for Finance or any other Minister of th\_e;Cr’own
in New South Wales who the Premier may appoint to oversight thé'ATFRS
from time to time. \' 3

14.15 “Panel” means the Aboriginal Trust Repayment Scheme Parj’eI\')established by
the New South Wales Government. As at 31 May 200\$vthe ATFRS Panel

comprises the following Members: Loy

« Mr Aden Ridgeway as Chair; G ’\}.,,
¢ Ms Robynne Quiggin; and S
e Mr Sam Jeffries. \G* "

The composition of the Panel may cha.ngéfrom time to time.

14.16 “Parent” includes:
)
(a)  a birth parent; o

4 N
QDY
(b) afoster parent inglqbihg informal kinship fostering;

(c)  an adoptive p\g"ﬁéﬁt; and
(d) a persor\,@h’) has been allocated parental responsibility.

~
14.17 “Schemej"gl‘heans the Aboriginal Trust Fund Repayment Scheme established
by the ng,w South Wales Government on 15 December 2004,

O

14.18 “Sister” includes:
(%)

=Xa)  ahalf-sister;

\_ » 3"

%" (b)  an adopted sister.

14.19 “Spouse” means an adult person to whom the direct claimant was married at
the time of the direct claimant's death.
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14.20 “Trust Funds” means the accounts established by the Boards between 1900
and 1969 into which they deposited money held on behalf of Aboriginal
people.

14.21 “Trust Fund Account” means the accounts established by the Boards
between 1900 and 1969 into which they deposited money held on behalf of
Aboriginal people.

14.22 “Uncle” includes : o)
N
AP
,, v
g
R
&
14.23 “Will" has the meaning it has in the Wills, Probate and Qﬂgfinistration Act
1898. <

(@) an adoptive uncle;

(b) a half-brother of a parent.
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FORM ONE ~ Notice to be published in the case of a descendant claim/s

The Aboriginal Trust Fund Repayment Scheme Unit (“the Unit") believes there is
reliable evidence that an amount of money payable to or held on behalf of the
person(s) listed below was paid into the Trust Funds at any time between 1900 and
1969; and there is no evidence, or no reliable evidence, that the full amount of the

money was either: Ry
. : : : A
(i) paid out to the direct claimant; K7
(i) expended on behalf of the direct claimant; or ,_;.fz\)
\’\

(iii) paid out to an authorised representative of the dirgg&\aimant.

[Insert Names]

....................................................
----------------------------------------------------

----------------------------------------------------

Any person who is a descenqant of the person(s) listed may make an application for
an ex gratia payment to thQAbonglnaI Trust Fund Repayment Scheme.

All such applications St 0uld be forwarded to the ATFRS Unit. For further information
concerning applications please telephone 1800 765 889 or go to [insert website
address]. All such appllcatlons must be received by the ATFRS Unit by [insert date].

\,
&
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FORM TWO - Final Proforma letter and Form to be sent to claimants requesting
electronic banking details and acknowledging a repayment is
being made.

Address

Dear &
r\\\\
As you know the NSW Government has established the Aboriginal Trust Fun NG
Repayment Scheme (ATFRS) which will identify and pay to Aboriginal people and
their descendants, money that was placed into Trust Accounts by the Ab@nglnes
Protection Board and then the Aborigines Welfare Board between 19905and 1969.

In establishing the ATFRS the NSW Government is meeting its qonimltment to
ensure that money placed into the Trust Accounts by the Boans is disbursed, and
ensuring that there is practical action on the Government’ s{prmal apology to
Aboriginal people affected by this issue. \\

A\

Your claim for payment under this Scheme has beetl%pproved and a payment of
........ will be forwarded to you shortly. In order. to'make this payment it would be
appreciated if you could fill out the attached fi \fo let the Scheme know your
banking details so that the payment can be{o arded to you by electronic banking
transfer.

\M
The attached form you are asked t glgn also contains a statement that you
acknowledge that the payment i is 8 |an ex-gratia payment made by the NSW
Government plus a payment pai Fin compensation for the hurt caused by your not
having control or use of thgg’ﬁOney during the time it was held by the Boards.

If you are uncertain a g&:t anything or would like to discuss any issues please don't

hesitate to contact .ote of the ATFRS project officers on 1800 765 889. They will be
happy to dlscusswith you any matters you might wish to raise.

Yours snnce\/g\)/

Approved Version 1 - 7 February 2006
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Aboriginal Trust Fund Repayment
Scheme
GPO Box 53421
SYDNEY NSW 2061
Telephone 1800 765 889
Statement from Claimant
A
SN
| acknowledge that the Aboriginal Trust Fund Repayment Scheme has identiﬁgd,\hat
lamowed $ ............... in relation to Claim Number xxx O
\ ¢
ay
Please forward my repayment to: \_\-\4’.3
c.",‘-"
) ‘ I\ ~
Name on Bank Account \t\' 7
&
Bank and Branch ¢ ?_5\
A
N
Bank Account Number 4
1\<“ R
&
BSB Number \\)E- :
N/
Y_\.""S>

| acknowledge that the pay; \1t of $ i is the repayment of monies put into

either my Trust Account or that of a deceased relative by either the Aborigines
Protection Board or tpg';‘)\borigines Welfare Board and which was never repaid, plus
a payment in com ,ﬁh“Sation for the hurt caused by deprivation of the money. | also
acknowledge thatthe payment is an ex-gratia payment made by the NSW

Government. \:,\‘

S
N
A
¢ O
Y
Name
Date:

Approved Version 1 - 7 February 2006
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APPENDIX A - HOW THE ABORIGINAL TRUST FUND REPAYMENT SCHEME
REPAYMENTS ARE CALCULATED.

Background

In its decision to establish the Aboriginal Trust Fund Repayment Scheme the
Government accepted the recommendation of the first ATFRS Panel that the
conversion rate that would be most appropriate is that used by the Office of
Protective Commissioner. This ensures both interest and inflation is consnd&ed
Under this rate 100 dollars owed in 1969 would be worth $3,521 in 2005. S R\Y

The reasons for using the Office of the Protective Commissioner mdexa%n rate to
calculate repayments under the ATFR Scheme are as follows: \\
)
« they are monies that have been deposited “on trust”; \\‘(
e the OPC and the Common Fund operate under govemment legislation and
regulation, and are therefore “independent” of @y action by Premier’s
Department; ¢ \,

e the OPC forms part of the Human Rights Prog[a)?n of NSW;
« the Common Fund is audited by the NSW Au‘dftor General;

e the OPC continues in existence and the\"efore future rates of return can be
easily obtained and are |ndependent,o\

Information on how repayments are c‘alculated

The ATFRS payment is to be calc ated by convertmg the amount of money that the
Panel or the ATFRS Unit are S tisfied that there is certainty, strong evidence or
strong circumstantial evide a*was paid into the Trust Funds between 1900 and
1968 on behalf of a direct c;@n nant less the amount that the AFTRS Unit or the Panel
are satisfied there is reluab\le evidence of having been either paid out to the trust fund
account holder or e ég)ﬁded on behalf of the trust fund account holder or paid out to
an authorised repre; tative of the trust fund account holder into present day value
using a conversufwtable or “ready reckoner”.

The "ready & oner converts past pounds\dollars from 1900 to present day value,
based on tﬁa ffice of Protective Commissioner rate of interest.

The aséu?'nptlons made in constructing the table are as follows:

ﬁv Monies that were deducted are assumed to have been invested on behalf of
5 the recipients, and earn compound interest.

2. The interest rate varies from year to year. In the case of the OPC rate data are
available for the years 1987 to 2004. Prior to the establishment of the Office
of the Protective Commissioner in 1987, a ‘notional' OPC rate is obtained by
increasing the Commonwealth Treasury 10 year bond rate by 6%.

3. All monetary entries in the table are stated in the prices at the time (for the
specified year) and all interest rates are expressed in nominal terms (they

Approved Version 1 - 7 February 2006
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incorporate the effects of inflation). This means that inflation is included in the
computed results.

4. The computed results represent gross returns that would be obtained before
applying income tax (if it had been applied) or charging management and/or
transaction fees.

5. All the interest rates are annual averages of the Reserve Bank of Australia
statistics and have been taken over the 12 months ending in 30 June of the 2

specified year. Ay

6. Interest is assumed to be credited to the account only once per year. Q\\V
N

7. Itis assumed that money deposited or invested earns no intere$t~.g}uil the

following year. \;,)‘
AN
(e
&
X%
X
&
oY
(‘\‘\\
QT
N
$"
<
. \),’
WO
e \'\
\1
<
\‘\m<
&7
5
« “~
N/
\\\"
QY
AN
&
&
Gy
&
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APPENDIX B - Order of distribution to descendants (where there is no valid
will)

Where paragraphs 13.2(b) & (c) and 13.3(b) applies, the scheme payment shall be
distributed as follows:

(1)  To any spouse of the direct claimant who is still alive. &

oy

(2)  Notwithstanding subparagraph (1), if a spouse and a de facto spousg of the
direct claimant are still alive, the scheme payment shall be distributeg:w:

(a) where the de facto spouse was the de facto spouse of the "F\ect claimant
for a continuous period of not less than two years prior to:the death of the
direct claimant and the direct claimant did not, during;the whole or any
part of that period, live with the person to whom the direct claimant was
married—the de facto spouse of the direct clairp_ajit:’or

(b) in any other case—the spouse of the direcgéj;f/mant.

QY
(3) If the direct claimant leaves no spouse or \dbl?acto spouse surviving then the
scheme payment shall be distributed in egpal amounts to each of the children
of the direct claimant. Where a child, of the direct claimant is deceased then
the amount due to that child distr{pﬁted in equal shares to the surviving

children of the child of the direct claimant who has died.
\

(4)  If the spouse of the direct cl \ant has died but his de facto spouse and at
least one of his children e@t till alive, then the scheme payment shall be

distributed: \

)
QY

v

(a) where the de facto spouse was the de facto spouse of the direct claimant
for a cqny}ihous period of not less than two years prior to the death of the
direq{;‘i;talmant— to the de facto spouse of the direct claimant; or

N

(b) ,ig-}:ﬁy other case — in equal amounts to each of the children of the direct
Nelaimant.
&

(5,,)\5\‘(3‘1" the spouse (if any), de facto spouse (if any) and children of the direct
" claimant have died the scheme payment shall be distributed to the eldest
surviving grandchild of the direct claimant, and if more than one child of the
direct claimant left children, then in equal shares to the eldest surviving child of

each child.

Approved Version 1 - 7 February 2006
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(6) If the spouse (if any), de facto spouse (if any), children and grandchildren of
the direct claimant have died but one or both of the direct claimant's parents
are still alive, the scheme payment shall be distributed as follows:

(a) where both parents are still alive, to both parents in equal shares; or
(b) where only one parent is still alive, then to that parent absolutely.

(7) If the spouse (if any), de facto spouse (if any), children, grandchildren and
parents of the direct claimant have died, the scheme payment shaggbe
distributed to the following persons living at the death of the direct claithant

and in the following order and manner: o
)

(a) firstly, to the brothers and sisters of the direct claimant\\,bho are still

alive and, if more than one of them are alive, in equal Qh}res; but if the

direct claimant leaves no surviving brothers or sisters_;\fhen

\e?

(b)  secondly, to the grandparents of the direct cl r‘qa\nt who are still alive
and, if more than one of them are alive, in equal shares; but if the direct
claimant leaves no surviving grandparentg;{bén

R\
(c) thirdly, to the uncles and aunts of the@i>ect claimant who are still alive
and, if more than one of them are {l{\}e. in equal shares.

"‘\’,'3\

Approved Version 1 - 7 February 2006
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Preliminary

In March 2004, the New South Wales Government issued a formal apology for
the failure to repay wages and other money of Aboriginal people that were paid
into Aboriginal Trust Funds (“Trust Funds”) by the Aborigines Protection Board
and the Aborigines Welfare Board between 1900 and 1969 and never repaid.

On 15 December 2004, the Government announced it would establish the
Aboriginal Trust Fund Repayment Scheme ("the Scheme”) to repay monies that
were paid into Trust Fund Accounts and never repaid. The Government
directed that a review of the Scheme would take place after three years of
operation. Any reforms would then be effective until the finalisation of the
Scheme in 2010.

The Aboriginal Trust Fund Advisory Panel (“the Panel”) was established in
2005. The then Minister responsible for the Scheme appointed the following
persons to the Panel for a period of up to 5 years or until the Scheme is
abolished, whichever is less:

1.3.1Mr Aden Ridgeway as Chair;
1.3.2Ms Robynne Quiggin; and
1.3.3Mr Sam Jeffries.

The Scheme became fully operational on 1 July 2005 and is administered by
the Aboriginal Trust Fund Repayment Scheme Unit (“the ATFRS Unit") within
the NSW Department of Premier and Cabinet ("DPC"). The ATFRS Unit
supports the deliberations of the Panel, who make recommendations for
repayments to the Minister responsible for the Scheme, the
Hon Paul Lynch MP, the Minister for Aboriginal Affairs (“the Minister").

On 7 February 2006 the Government published the Guidelines for the
administration of the Scheme on the NSW Premier's Department website (“the
earlier Guidelines”) that set out guidelines as to how the Scheme would be
administered.

On 30 March 2009, the Government announced changes to the Scheme in
order to build on its achievements and to ensure that it is better able to meet the
objectives of the Scheme.

In June 2009, the earlier Guidelines were amended to reflect the changes to the
Scheme. Key changes to the Scheme are, firstly, that there will be a standard
lump sum repayment in the amount of $11,000 where a repayment is found to
be owed. Secondly, that the Scheme will continue to make repayments to the
descendants of deceased Trust Fund Account holders but that there will be a
streamlined descendant distribution focused on repaying the spouse, children or
grandchildren. Only descendants who are registered will be eligible for a
portion of the repayment.

These Guidelines are not binding upon the Director-General of DPC ("the
Director-General"), the Director Program Delivery, the ATFRS Unit, the Panel or
the Minister and either the Director-General, the Director Program Delivery, the
ATFRS Unit, the Panel or the Minister may depart from these Guidelines if they
are satisfied that it is in the interests of justice and equity to do so. Where there
is a departure, it and the reasons for it should be recorded, for purposes of
transparency.

The Scheme will remain an evidence-based scheme and the Panel will be able
to take into account non-documentary evidence including Statutory Declarations
and oral evidence when considering applications.
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1.10 Words and expressions used in these Guidelines have the meanings given to

3.2

4.2

them in the Definitions.
Date on which applications to the Scheme will close

Applications to the Scheme will not be accepted after 31 May 2009 but the
Scheme will continue to operate until 2010 to finalise the processing of claims.

Application of these Guidelines to current applications

Subject to 3.2, these Guidelines apply to all current applications which have not
yet been finalised as well as applications made in the future.

Applications to the Scheme which have been substantially assessed by the
AFTRS Unit as at 30 March 2009 shall be finalised under the Guidelines
applying before that date. The determination of what constitutes “substantially
assessed” shall be at the absolute discretion of the Director General. A
determination to apply the earlier Guidelines may be made by the Director
General where it is in the interests of justice or equity to make such a
determination.

The Aboriginal Trust Fund Repayment Unit

The functions and responsibilities of the ATFRS Unit in relation to the Scheme
include but are not limited to:

4.1.1receiving and processing applications made pursuant to the Scheme,

4.1.2investigating the applications and compiling all relevant information,
including Statutory Declarations and oral evidence when appropriate;

4.1.3 preparing assessments in relation to applications; and

4.1.4making recommendations, in accordance with Parts 14-16 of the
Guidelines, to the Panel or to the Director General (where appropriate) for
the payment of claims.

The rules of evidence do not apply to assessments of applications by the
ATFRS Unit but the ATFRS Unit shall only consider evidence which the relevant
officer in the AFTRS Unit is satisfied is relevant to the recommendation/s which
the ATFRS Unit shall make and which the officer is satisfied is reliable
evidence.

The Panel

The responsibilities of the Panel, in relation to the Scheme, include but are not
limited to:

5.1.1 providing advice to the Minister and the ATFRS Unit on the operation of an
evidence-based repayment scheme;

5.1.2making determinations, in accordance with Parts 14-16 of the Guidelines,
to endorse or reject the ATFRS Unit's recommendations for payment of
claims;

5.1.3making determinations, in accordance with Parts 14-16 of the Guidelines,
to endorse or reject the ATFRS Unit's assessments for non-payment of
claims;
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5.1.4reviewing the facts in each case at the Panel's discretion using all
available evidence, including Statutory Declarations and oral evidence;

5.1.5making recommendations to the Minister for the payment of claims;
5.1.6reviewing decisions of the ATFRS Unit at the request of claimants; and
5.1.7 contributing to a final report on the operations of the Scheme in 2010.
The Panel shall meet 12 times a year, usually monthly.

The expenses of the Panel shall be funded by the Scheme.

A determination of the majority of the members of the Panel is a determination
of the Panel for the purposes of these Guidelines.

The rules of evidence do not apply to determinations of the Panel but the Panel
should only consider evidence which it is satisfied is relevant to the
recommendation/s which it shall make and which the Panel is satisfied is
reliable evidence.

Recommendations of the Panel in relation to applications will be submitted to
the Minister for his consideration.

The Minister and the Director General may, from time to time, issue directions
to the Panel in relation to the undertaking of the Panel's responsibilities and
functions.

Lodging of applications

The following persons may make an application for an ex gratia payment
pursuant to the Scheme:

6.1.1a direct claimant;
6.1.2an authorised representative of a direct claimant; and

6.1.3where a Trust Fund Account holder is deceased, a descendant (including
a spouse or de facto spouse) or authorised representative of a descendant
(“a descendant claimant”).

Any person making an application pursuant to 6.1 is a claimant under the
Scheme. Descendant claimants are considered to be eligible if they have made
an application pursuant to 6.1 and fall within a category of a descendant to
whom an ex gratia repayment can be made in accordance with the order of
distribution to descendants in Appendix A to these Guidelines.

The Department of Aboriginal Affairs is responsible for administering access to
the records of the Aborigines Protection Board and the Aborigines Welfare
Board and has indicated that normally only direct descendants of a deceased
person have the authority to give approval to search the records for information
relevant to a claim. The Department has given special dispensation to the
Scheme to allow the spouse of a deceased Trust Fund Account holder to give
permission for a record search for the duration of the Scheme.

Where a direct claimant or a descendant claimant makes an application but
becomes incapable before the application is determined, the application may be
continued by an authorised representative of the claimant, on evidence of their
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status as an authorised representative having been provided to the satisfaction
of the ATFRS Unit.

6.5 Where a direct claimant makes an application but dies before the application is
determined, the application does not survive for the benefit of the direct
claimant's estate and will not be determined. The claim will however be
considered as a descendant claim subject to a claim being made by a
descendant.

6.6 Where a descendant claimant makes an application but dies before the
application is determined the application does not continue for the benefit of
his/her estate and will not be determined.

6.7 An application:
6.7.1shall be on the approved form,

6.7.2shall be accompanied by copies of any two of the following forms of
identification:

6.7.2.1 Birth Certificate;

6.7.2.2 Driving Licence;

6.7.2.3 Pensioner Concession Card,

6.7.24 Medicare Card; or

6.7.2.5 Health Care Card, and
6.7.3shall be lodged no later than 31 May 2009.

6.8 The ATFRS Unit may accept a late application if it is satisfied that it is in the
interests of justice or equity to do so.

6.9 The person/s making an application/s shall be referred to in these Guidelines as
“the claimant/s”.

6.10 If there is an application by more than one descendant of a deceased Trust
Fund Account holder, then all such applications received will be investigated
and considered together.

6.11 In the case of descendant claims, if any one or more claimants seek a review or
appeal at any stage during the determination of a claim, then decisions related
to other descendant claims associated with the same Trust Fund Account will
be held over pending the final resolution of the matters under appeal.

7. Investigation of applications

7.1 When an application is received, it will be registered and given a priority rating.
Generally the Scheme is prioritising direct claimants over descendant claims.
Priority to be determined by the ATFRS Unit will be based on:

7.1.1whether the claimant is a direct claimant;
7.1.2whether the application is a descendant claim;
7.1.3any evidence of hardship and/or a life-threatening medical condition; and

7.1.4any other factors the ATFRS Unit and the ATFRS Panel considers
relevant.
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7.2 The priority rating will determine in what order applications are dealt with.
Claimants can request a review of a priority rating from the ATFRS Panel.

7.3 The procedure for investigating an application includes the following sequential
process, noting that, depending on the evidence found by the Department of
Aboriginal Affairs, a report from State Records may not be required:

7.3.1The ATFRS Unit will review the application and ensure all appropriate
documentation is attached. Applications cannot be processed without the
appropriate documentation and a valid signature. The claimant may be
requested to provide further information, either in documentary or oral
form.

7.3.2The ATFRS Unit will forward the application to the Department of
Aboriginal Affairs, who will undertake a search of their index of records
and prepare and deliver a written report to State Records NSW.

7.3.30n receipt of a written report from the Department of Aboriginal Affairs,
State Records NSW will investigate records relevant to the application and
prepare and deliver a report to the ATFRS Unit. State Records' report will
include certified true copies of relevant records.

7.3.4The ATFRS Unit may seek expert assistance in locating, collating or
interpreting the records if it considers this would be of assistance in
assessing the application.

7.3.5Where, for reasons of language difficulty, distance, or other reason the
ATFRS Unit considers it is necessary, it may, in its absolute discretion,
determine that it will conduct an interview with the claimant in person or by
telephone and with any other person who may have information relevant
to the determination of an application.

8. Additional investigations and procedures (in relation to descendant
claims only)

8.1 The ATFRS Unit shall utilise available resources to make reasonable attempts
to collect records and information relevant to the matters in Parts 14 to 16 of
these Guidelines.

8.2 When the ATFRS Unit is satisfied it has made all reasonable attempts to collect
relevant evidence referred to in paragraph 8.1 above, it shall assess that
evidence and make a determination in accordance with paragraph 14.1 as to
whether an ex gratia payment may be due.

9. Consideration of applications by the ATFRS Unit

9.1 When the ATFRS Unit is satisfied it has made all reasonable attempts to collect
relevant evidence in relation to an application, the ATFRS Unit shall assess the
evidence and prepare the following:

9.1.1a summary of the information found in the course of its investigation of that
application, including copies of relevant documents;

9.1.2in accordance with Parts 14 to 16 of the Guidelines (as applicable), an
assessment and recommendation as to whether or not a payment should
be made pursuant to the Scheme, and to whom the payment should be
made; and
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9.1.3its reasons for making the recommendation including evidence relied on.

The ATFRS Unit may, at its absolute discretion, forward a copy of those
documents to the claimant to whom the application relates.

If these documents are forwarded to a claimant the ATFRS Unit shall inform the
claimant that they may provide the ATFRS Unit with a response to the
assessment including:

9.3.1whether or not the direct claimant or descendant claimant agrees with the
assessment; and

9.3.2any other information the direct claimant or descendant claimant may
consider relevant to the application.

The claimant will be advised that they have a period of 6 weeks from the date of
the letter setting out the ATFRS Unit's assessment to respond to the
assessment and inform the ATFRS Unit whether they wish the Panel to
consider a Family Agreement in accordance with 9.6.

On receipt of a response from the claimant as outlined in 9.3, the ATFRS Unit
will forward to the Panel the following:

9.5.1the application;

9.5.2the ATFRS Unit's assessment and recommendation;
9.5.3the documents forwarded to the claimant;

9.5.4 any response received from the claimant; and

9.5.5a recommendation to the Panel for the Panel's consideration and its
possible recommendation to the Minister that an ex gratia payment be
made to the claimant in accordance with Part 14 to 16.

In the case of a descendant claim where there is more than one claim
registered with the Scheme, claimants can request an opportunity to develop a
Family Agreement within a period of 6 weeks for consideration by the Panel, if
requested by any person who is a claimant and who has registered a claim in
respect of that deceased Trust Fund Account holder.

Where the claimant indicates, or the ATFRS Unit becomes aware, that they are
finding it difficult to provide written responses as indicated in 9.3 above, the
ATFRS Unit can offer to assist the claimant either through a referral to Link-up
or other appropriate organisation or through any other process agreeable to
both the claimant and the ATFRS Unit.

Consideration of applications by the Panel
The procedure for a review of an application by the Panel will be as follows:

10.1.1 The Panel shall review the documentation to ensure that it has received
all of the documentation in accordance with paragraph 9.5.

10.1.2 The Panel may seek expert assistance in locating, collating or
interpreting the records if it considers this would be of assistance in
assessing the application. For example, in the case of a very complicated
descendant claim, the Panel may wish to seek advice from the Public
Trustee.
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10.1.3 Where, for reasons of language difficulty, distance, or other reason, the
Panel considers it is necessary, it may conduct an interview with the
claimant in person or by telephone and with any person who may have
information relevant to the determination of the application.

10.1.4 The Panel may request the ATFRS Project Director to conduct any
further investigations including, but not limited to, further searches of
records, interviews with persons, or research. The ATFRS Project
Director may determine if such investigations will occur.

10.1.5 When the Panel is satisfied it has properly reviewed the available
evidence in relation to an application, it shall prepare the following:

10.1.5.1 a summary of the information considered in relation to the review
of that application;

10.1.5.2 a recommendation to the Minister as to whether or not a
payment should be made pursuant to the Scheme, and to whom the
payment should be made; and

10.1.5.3 its reasons for the recommendation.

10.1.6 The recommendation is to be prepared in accordance with Parts 14 to
16 of the Guidelines (as applicable) and forwarded to the Minister.

11. Alternate recommendation may be given by Director Program Delivery

11.1 The Director Program Delivery, DPC, who has administrative oversight of the
Scheme, may seek clarity from the Panel in respect of their recommendation to
the Minister and may present through the Director General, DPC, an alternate
recommendation to the Minister.

11.2 In providing this alternate recommendation, the Director must provide reasons
why the recommendation of the Panel is not supported.

11.3 This alternate recommendation must be prepared in accordance with Parts 14
to 16 of the Guidelines (as applicable).

12. Consideration of applications by the Minister

12.1 The Minister, on receiving the documentation referred to in paragraph 10.1.5
from the Panel, or from the Director Program Delivery as referred to in
paragraph 11.1, will determine, in his absolute discretion, either to make an ex
gratia payment or not.

12.2 The Minister may refer the matter back to the Panel or to the ATFRS Unit for
further investigation or consideration.

12.3 The Minister determines whether an ex gratia payment should be made and to
whom the payment is to be paid. It should be noted that an ex-gratia payment
is made within the Minister's discretionary powers and is not an indication of
any admission of liability.

13. Publication of Minister’s decision and payment of applications

13.1 Notice of the Minister's decision under Part 12 shall be notified to the claimant
as soon as possible after the decision.
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14. General principles relevant to a determination of applications
14.1 In considering an application, regard shall be had to the following factors:

14.1.1 the length of time that has elapsed and the difficulty claimants may
have in substantiating their application as a result;

14.1.2 any deficiencies in the official written record relating to the application
or similar applications;

14.1.3 the importance of oral evidence in the absence of written records and in
the cultural traditions of Aboriginal people;

14.1.4 the purpose of the Scheme, which is to restore money which was held
in trust for Aboriginal people and not repaid,;

14.1.5 any available evidence that money payable to the direct claimant or the
deceased Trust Fund Account holder was paid into the Trust Fund
Account and the reliability of that evidence;

14.1.6 any available evidence that money was paid out of the Trust Fund
Account and the reliability of that evidence; and

14.1.7 any other matter which the ATFRS Unit, the Panel, the Director
Program Delivery, the Director-General or the Minister considers relevant.

15. Determination of applications by direct claimants
15.1 If the ATFRS Unit or the Panel are satisfied that:

15.1.1 there is certainty, strong evidence or strong circumstantial evidence that
an amount of money payable to or held on behalf of the direct claimant at
any time was paid into a Trust Fund Account between 1900 and 1969; and

15.1.2 there is no evidence, or no reliable evidence, that the full amount of the
money was either:

15.1.2.1 paid out to the direct claimant;
15.1.2.2 expended on behalf of the direct claimant; or
15.1.2.3 paid out to an authorised representative of the direct claimant;

they shall make a recommendation that the Minister make an ex gratia payment
of $11,000 to the direct claimant.

15.2 For the purposes of 15.1.1 in the case of child endowment payments paid into a
Trust Fund Account they are to be treated as though they were held on behalf
of the parent of the child in respect of whom the child endowment payment was
made rather than the child.

15.3 For the purposes of 15.1.2:

15.3.1 money expended from the account of an indentured child between
1 June 1910 and 1969 on their food, clothing, lodging, dental and medical
care; and

15.3.2 money expended from the account of an indentured ward between
14 June 1940 and 1969 on their food, clothing, lodging, dental and
medical care,

shall not be treated as money paid out or expended.
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15.4 If the ATFRS Unit or the Panel are not satisfied regarding the matters referred
to in paragraph 15.1 then a recommendation shall be made that the Minister not
make an ex gratia payment to the direct claimant.

16. Determination of descendant claims

16.1 Before the ATFRS Unit or the Panel may make a recommendation for a
payment to a descendant it must be satisfied that, applying the provisions of
Parts 14 and 15, it would have made a recommendation that the Minister make
an ex gratia payment to the deceased Trust Fund Account holder of whom the
claimant is a descendant.

16.2 If the ATFRS Unit or the Panel is satisfied of the matters referred to in
paragraph 16.1, then:

16.2.1 where the deceased Trust Fund Account holder has made a will which
appears to meet the requirements of being a valid will and, as a result of
information provided to the Panel, appears likely to be the last will made
by the Trust Fund Account holder, a recommendation may be made to the
Minister that an ex gratia payment of $11,000 be made in accordance with
the terms of the will, as if the Scheme payment had formed part of the
deceased Trust Fund Account holder's personal property at the time of the
Trust Fund Account holder’s death; or

16.2.2 where there is no valid will and where more than one claim is registered
with the Scheme in respect of the same descendant claim, registered
eligible claimants will be given an opportunity to develop a Family
Agreement within a period of 6 weeks for consideration, if so requested by
any person who is a registered eligible claimant for that same deceased
Trust Fund Account holder.

16.2.3 where a recommendation for distribution in accordance with sub-
paragraphs 16.2.1 or 16.2.2 is not made, a recommendation shall be
made to the Minister as to the appropriate distribution of the scheme
payment of $11,000 in accordance with Appendix A.

17. Definitions

17.1 "ATFRS Unit" means the Aboriginal Trust Fund Repayment Scheme Unit,
located in the Program Delivery Branch in DPC, and includes the ATFRS
Project Director and any person undertaking duties for the purposes of the
Scheme.

17.2 “Authorised Representative” means any of:
17.2.1 an attorney for the individual under an enduring power of attorney; or

17.2.2 a guardian within the meaning of the Guardianship Act 1987, or a
person responsible within the meaning of Part 5 of that Act; or

17.2.3 having parental responsibility for the individual, if the individual is a
child; or

17.2.4 person who is otherwise empowered under law to exercise any
functions as an agent of or in the best interests of the individual.

17.3 “Board” means the Aborigines Protection Board and/or the Aborigines Welfare
Board as applicable.
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17.4 “Child" includes:

17.4.1 a biological child (regardless of whether that child is subsequently
adopted out);

17.4.2 an adopted child;
17.4.3 a foster child;
17.4.4 a person for whom someone has parental responsibility.

17.4.5 a child accepted by the family as a child of the family through a kinship
placement.

17.5 “Claimant” means a direct or descendant claimant who has lodged an
application with the Scheme for an ex gratia repayment.

17.6 “De facto spouse” means an adult person with whom the direct claimant:

17.6.1 lived together as a couple immediately prior to the direct claimant's
death; and

17.6.2 was not married to or related to by family.

In determining whether a person was a de facto spouse, their statement that
they were a de facto spouse will be accepted unless proven otherwise. The
ATFRS Unit or the Panel are entitled to have regard to such matters, and to
attach such weight to any matter, as may seem appropriate to them in the
circumstances of the case when determining whether a person is a de facto
spouse.

17.7 "Descendant” includes:
17.7.1 spouse;

17.7.2 de facto spouse (where the de facto spouse was the de facto spouse of
the direct claimant for a continuous period of not less than two years prior
to the death of the direct claimant and the direct claimant did not, during
the whole or any part of that period, live with the person to whom the direct
claimant was married);

17.7.3 child;
17.7.4 grandchild;

17.8 “Descendant claimant” means a descendant of an Aboriginal person whose
wages or other money was allegedly paid into a Trust Fund Account between
1900 and 1969 who falls within the within a category of descendants to whom
an ex gratia repayment can be made in accordance with the order of distribution
to descendants in Appendix A to these Guidelines and who has made an
application to the Scheme.

17.9 “Direct claimant” means an Aboriginal person whose wages or other money was
allegedly paid into the Trust Fund Accounts between 1900 and 1969 and who
has made an application to the Scheme.

17.10 “Family Agreement” means that the descendant claimants, who are in a class
of descendants eligible for a proportion of a repayment in relation to that
particular claim and where it has been found that a recommendation for an ex
gratia repayment will be made to the Minister, can make a written request to the
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Panel for a variation in the descendant distribution of such a repayment. Such a
request will be a written and signed agreement by all registered eligible
claimants in relation to that descendant claim. The Panel can consider such a
Family Agreement and make a recommendation to the Minister as to whether or
not to agree to the request at its discretion.

17.11 “Incapable” means lacking the capacity (whether temporarily or permanently)
to understand the nature and effect of the application or to communicate their
wishes and intensions with regard to their application.

17.12 "Organisation” means corporation, business, body corporate or body politic.

17.13 "Minister” means the Minister for Aboriginal Affairs or any other Minister of the
Crown in New South Wales who the Premier may appoint to have oversight of
the ATFRS from time to time.

17.14 "Panel” means the Aboriginal Trust Repayment Scheme Panel established by
the New South Wales Government. As at 30 March 2009 the ATFRS Panel
comprises the following Members:

17.14.1 Mr Aden Ridgeway as Chair;

17.14.2 Ms Robynne Quiggin; and

17.14.3 Mr Sam Jeffries.

The composition of the Panel may change from time to time.

17.15 “Scheme” means the Aboriginal Trust Fund Repayment Scheme established
by the New South Wales Government on 15 December 2004.

17.16 "Spouse” means an adult person to whom the direct claimant was married at
the time of the direct claimant's death.

17.17 “Trust Fund Accounts” means the accounts established by the Boards
between 1900 and 1969 into which they deposited money held on behalf of
Aboriginal people.

17.18 “Trust Fund Account holder" means an Aboriginal person whose wages or

other money was allegedly paid into a Trust Fund Account between 1900 and
1969.

17.19 "Will" has the meaning it has in the Probate and Administration Act 1898,
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FORM ONE - Final Proforma letter and Form to be sent to claimants requesting
electronic banking details and acknowledging a repayment is
being made.

Address

Dear

As you know the NSW Government has established the Aboriginal Trust Fund
Repayment Scheme (ATFRS) which will identify and pay to Aboriginal people and
their descendants, money that was placed into Trust Fund Accounts by the
Aborigines Protection Board and then the Aborigines Welfare Board between 1900
and 1969.

In establishing the ATFRS the NSW Government is meeting its commitment to
ensure that money placed into the Trust Fund Accounts by the Boards is disbursed,
and ensuring that there is practical action on the Government’s formal apology to
Aboriginal people affected by this issue.

Your claim for payment under this Scheme has been approved and a payment of
o will be forwarded to you shortly. In order to make this payment it would be
appreciated if you could fill out the attached form to let the Scheme know your
banking details so that the payment can be forwarded to you by electronic banking
transfer.

The attached form you are asked to sign also contains a statement that you
acknowledge that the payment is an ex gratia payment of $11,000 made by the NSW
Government which contains a compensatory component for the hurt caused by your
not having control or use of the money during the time it was held by the Boards.

If you are uncertain about anything or would like to discuss any issues please don't
hesitate to contact one of the ATFR Scheme project officers on 1800 765 889. They
will be happy to discuss with you any matters you might wish to raise.

Yours sincerely

Project Director
Aboriginal Trust Fund Repayment Scheme
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APPENDIX A

ORDER OF DISTRIBUTION TO DESCENDANTS (WHERE THERE IS NO VALID
WILL)

Where paragraph 16.2.3 applies, the scheme payment of $11,000 shall be distributed
as follows:

(1)  To any spouse of the direct claimant who is registered as a claimant with the
ATFRS and is still alive.

(2)  Notwithstanding subparagraph (1), if a spouse and a de facto spouse of the
direct claimant are still alive and registered as claimants with the ATFRS, the
scheme payment shall be distributed to:

(a) where the de facto spouse was the de facto spouse of the direct claimant
for a continuous period of not less than two years prior to the death of the
direct claimant and the direct claimant did not, during the whole or any
part of that period, live with the person to whom the direct claimant was
married—the de facto spouse of the direct claimant; or

(b) in any other case—the spouse of the direct claimant.

(3) If the direct claimant leaves no spouse or de facto spouse surviving then the
scheme payment shall be distributed in equal amounts to each of the children
of the direct claimant who are registered as claimants with the ATFRS.

(4) If the spouse of the direct claimant has died but his de facto spouse and at
least one of his children are still alive and are registered as claimants with the
ATFRS, then the scheme payment shall be distributed:

(a) where the de facto spouse was the de facto spouse of the direct claimant
for a continuous period of not less than two years prior to the death of the
direct claimant— to the de facto spouse of the direct claimant; or

(b) where the de facto spouse was the de facto spouse of the direct claimant
for a continuous period of less than two years prior to the death of the
direct claimant and there are one or more living children of the deceased
direct claimant, the payment will be distributed 50% to the de facto
spouse and 50% divided equally between the children registered as
claimants with the ATFRS.

(b) in any other case — in equal amounts to each of the children of the direct
claimant who are registered as claimants with the ATFRS.

(5) If the spouse (if any), de facto spouse (if any) and children of the direct
claimant have died the scheme payment shall be distributed to the surviving
grandchildren of the direct claimant who are registered as claimants with the
ATFRS in equal shares.
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(6) Where more than one claim is registered with the ATFRS in respect of the
same direct claimant, registered eligible claimants will be given an opportunity
to develop a Family Agreement within a period of 6 weeks for consideration by
the ATFRS Panel, if so requested by any person who is a registered ATFRS
eligible claimant for that same direct claimant

(7) The ATFRS Panel has the discretion to extend the application of the Scheme
to individuals registered with the ATFRS as making a claim for a deceased
relative’s Trust Fund Account and who are not, by a strict definition, family
members, in order to address a range of circumstances such a "stolen
generation” children who were adopted but who were re-united and accepted
back into their natural families or other relevant circumstances as the Panel
decides.
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Annexure 4
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Part1 The Queensiand Government offer - wages and savings
reparations

1.1 Reasons for the Offer

« From the 1890s until the 1980s, successive Queensland Governments
controlled the labour, wages and savings of most Abariginal and Torres
Strait Islander Queenslanders,

+ |ndigenous peoples who were under a Protection Act and who worked
on, or were sent out to wark from. reserves did not directly receive their
full wages.

« The Government, usually without the knowledge or consent of the
individual, determined all spending on shelter, food rations and other
basics

« In the spint of Reconciliation the Queensland Govermment has made an
offer to those whose lives were affected by these past Government
policies

1.2 The Offer includes:

« Monetary compensation for individuais who had their wages or savings
controlled under a Protection Act

» A wnitten apology to all living persons who had their wages or savings
controlled and who are eligible for compensation

* The intreduction of protocol to commence government business with an
acknowledgment of Tradtional Owners,

« A statement, through the Premier, in the House (to be on the
Parliamentary Record) as public recognition of past injustices, and the
Premier to host a major function to commemorate the occasion at
Parliament House.

Part2 OATSIP responsibility

2.1 Administration of the indigenous wages and savings reparations

(IWSR) process:
provide information and claim forms to potential claimants
« obtain claims
* assess claims
« advise all claimants of the outcomes of the assessment process
« ensure claimants assessed as eligible receive independent legal advice
« pay eligible claimants who have signed Deeds of Agreement or who

have been deceased.
« ensure all aligible living claimants receive written Ministerial apology.

de Government Office for Aboriginal and Torres Strait Islander Partnerships
R Department of Communities 5
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2.2 Professional integrity
Department of Communities Code of Conduct
OATSIP officers working within the Reparations Process are bound by the:
< » Public Sector Ethics Act 1994

» Public Servicas Act 1996

« Department of Communities Code of Conduct

* Departmental Policy Statement and Procedures: information privacy

To observe the fonowmg ethics principles:

respact for the law and system of govemment
respect for persons

Integrity

diligence

economy and efficiency

confidentiality

All staff must familianse thermselves with the following documents:

e Deparntment of Communities Code of Conduct

¢ Queensiand Government Reparation Offer

* Queensland Government Reparation Offer Frequently Asked Question
& Answer sheet and Fact Sheel

* Deed of Agreement and/or Acknowledgement of Payment form

Conflict of Interest

A conflict of interest is defined by the Code of Conduct as .. a conflict
belween the pavate interest of a public official and public duty.. where
private interest means...the officer's own financial and personal interest, or
those of their family membars and friends,

All stafl are o ensure that there is no actual, potentlal or perceived conflict
of interest between their role as a public officer and thelr relationship to a
claimant if an actual, potential or perceived conflict of interest exists the
officer is o declare the conflict and, if appropriate, pass the claim to
another officer.

Assessors are o ensure before the assessment of every clalm that there 1s
no actual, potential or perceived conflict of interest between their role as
assessor and their relationship ta a claimant, If an actual, potential or
perceived conflict of interest exists the assaessor is to declare the conflict to
the Senlor Assessor and pass the claim on to another assessor to perform
the Initial assessment. They may perform the venfying assessment,
although # is preferable that an assessor with no actual, potential or
perceived conflict of interest undertakes verfication.

{ . Queensland Government

Office for Abori land Tt Strait Island
QAR Department of Communities 8 cortand ginal and Torres Strait Islander Partnerships
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Client Confidentiality

All staff are reminded of the requirement to maintain stnct
confidentiality and protect the privacy of claimants. This means that
information about a claim is to be conveyed to other OATSIP staff only
when necessary to complete the claim process No information about a
claim is to be conveyed o any party outside the relevant Reglonal Office or
the Work and Savings Histories Branch (WSHB) without the claimant's
expressed consent, this includes spouses and family members.

Partd  Eligibility

3.1 Definitions
For the purposes of the Reparations Process, the following definitions
apply:
* Protection Act - any of the following
s Aboriginals Protection and Restriction of the Sale of Oplum Acts
1897
to 1901,
Aboriginals Preservation and Protection Act 1939,
Torres Strall Istanders Act, 1939,
Aborigines’ and Torres Strait Islanders’ Affairs Act, 1965;
Aborigines Act, 1971;
Torres Strait Islanders Act, 1971,
Community Services (Aborigines) Act, 1984 or
Community Services (Torres Strait) Act, 1984

« Inside Worker - a person who was required under a Protection Act to
perform work on a reserve

¢ Outside Worker - a person who was sent undar a Protection Act from
a reserve lo 'outside’ employment.

« Local Worker - a person not resident on a reserve who was sent under
a Protection Act ta employment by a local Pratector of
Aboriginals/District Officer.

« Wages - a payment to an employee, usually on an hourly or weekly
rate - i @. payments made lo inside, outside or local workers in return
for their labour

« Savings - any money which has been saved - any balances which
were held in the Queensiand Aboriginals Account or the Torres Strait
and Cape York Trust Account

» Control - to have power over, especially to restrain (Heinemann
Australian Dictionary). In this case, the Government is primanly
concernad with: ., .the historical injustices suffered by many Aboriginal
and Torres Strait Islander Queenslanders through the conlirols imposed
by the successive governments over their wages and savings during the
period from the 1890s to the early 1980s.

{ 3 ggf_e;n_slg_'ng G:!:i:l[ iment Office for Aboriginal and Torres Strait Islander Partnerships
¥ Department of Communities 7
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3.2 Eligibility criteria

Different reparation amounts are to be paid to two different

! age groups of claimants. This |s because the controls exercised under the
‘Protection’ acts changed over time

People barn on or before 31 December 1851 were subject to the 1897
andfor the 1938 Acts. Thelr work and savings were subject to intensive
cantrols under these Acts.

Those people born between January 1852 and December 1956 were more

) likely to have worked and had their savings controlled under the 1865 Act.
This Act removed same of the controls, such as compulsory contributions
to the Aborigines Weilfare Fund, included in the earlier legislation.

Category A - $7,000

« To be eligible for a payment of $7000 & person must meel the following
critenia
Born on or before 31 December 1951
Living at @ May 2002,
Subject to Government control of wages and/or savings through the
‘Protection Acts'

Category B - $3,500

* To be eligible for a payment of $3,500 a person must meet the
foliowing critena

*« Born between 1 January 1952 and 31 December 1958 (inclusive),

* Living at 8 May 2002

= Subject to Government control of wages and/or savings through the
‘Protection Acts’

Note: Whilst the 'Protection Acts' mainly affected Aborigina! people and Torres Strait
Isianders, some non-Indigenous persons were also controlled under the 'Protection’
legislation, For example, some Papuan persons, South Sea Islander people and other
groups had thelr wages or savings controlled in the same way under the ‘Protection
Acts’ as Indigenous persons. [t s not intended to exclude anyone based on their
identification, if they otherwise meet the criteria.

3.3 Assessment priority
Assessment Priorily Is given to claimants who are elderly or are
critically/terminally Il

Priority 1

* Living Claimants born on or before 31 Decamber 1932 (Category A),
and/ar

» Claimants who are critically Il and who provide a recent statement from
thelr doctor which explains why they need an urgent or prionty
assessment on medical grounds

» Elderly spouses of deceased estates

. Queensland Government Office for Aboriginal and Torres Strait Islander Partnerships
o Department of Communities 8
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Priority 2
« Living Claimants born between 1 January 1933 and 31 Decembe
Inclusive (Category A)

Priority 3
e Living Claimants born between 1 January 1943 and 31 December 1951
inclusive (Category A)

Priority 4
« Living Claimants born between 1 January 1952 and 31 December 1956
| Inclusive (Category B)

Priority 5
« Deceased Claimants (living at 9 May 2002)

Priority 6

* Peopie born after the eligibility cut-off date of 31 December 1956 or who
died before 9 May 2002. These claimants are ineligible. Any claims
received from or on behalf of such claimants will not be formally
assessed until last

Part4 Administrative process overview

« Process flow charts
» See following pages.

‘ . Queensland Goverpnment Office for Aboriginal and Torres Strait Islander Partnerships
Department of Communities g
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4.1.1. IWRS PROCESSING OVERVIEW

'REGIONAL OFFICES

CLAM REGISTRATION

CLAIM ASSESSMENT

CLAIM PAYMENT

NUT.0001.0573.0649

'WORK & SAVING HISTORIES

FINANCE/
MINISTER'S
OFFICE

——

Request
cheques
and

— S
1 Claim enquiries »
& support Claim received
and processed on
Database
* Claims 1 Ineligible
assessed claim -
e Assessment letter
Checked sent
Flinthle elaim
Deed of Agreement
istered and signed
Independent regis
legal advice -/ by Delegate
and signing
Deed of
Agreement
Payment and letters /
sent to claimant '

Queensland Government

v Departmant of Cammunities

vendor
numbers

j Request
Ministerial

Letters

Office for Aboriginal and Torres Strait Islander Partnerships

10



NUT.0001.0573.0650

4
i)

Manual' W' #2518

8 Ul

diifé

4.1.2. IWSR PROCESS - ROLES OF REGIONAL OFFICES & WSHB

4
\

Queensland Government
> Department of Communities

11
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claim
forms
* Process
Mail to claim forms
WSHB *  on
; : Database
Acknowledgement 2
letter with Claim |
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claims
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4.2, Definitions

Term Meaning

' Assessor ~ Project Officer (AO5) In WSHB responsible for assessing IWSR
! claims received

Cortified Copy Copy endorsed as a true copy by a Justice of the Peace ora
public servanl such as a teacher, nurse, police officer etc, Where
the copy Is endorsed by a public servant, they must print their
name and position clearly and legibly

Claim ID Number |  Unique identification number automatically generated and
assigned by Database when clalm s Initially entered. used to track
each claim throughout the IWSR process

Claim Status ' Untit a claim has been recelpted on the Database it has no status |
under the IWSR process. Once a claim is entered on the
! Database it Is allocated a status, which will change as it goes
through the administrative and assessment processes and the

database Is updated accordingly.
New " Entered Into IWSR Database by Reglonal Offices, allocated a
- - ____unique identification number; and in fransit to WSHB.
Duplicate Exacl duplicate — the duplicate cnecklng faciity of the IWSR

Database has Indicated thal the information entered from the
claim form being processed is identical to ancther claim already In

the Database
Possible duplicate - the duplicate checking facility of the IWSR

Database has Indicated that the information entered from the
claim being processed is, in most parts, identical lo another claim
aiready in the Database

Unassessed Received by WSHB, either from a Regional Office or outside
Queensland and all claimant details entered from the Claim form
into the Database B
Ineligible Assessed as ineligible because

a) Does not meel the eligibllity criteria or
b) no records found ta establish eligibility (1 e, no recards of
Government control of wages or savings under a ‘Protection’

. act) o
Pending Assessed as meeting the eligibility crtena but pending a signed
Deed of Agreement and other documents
Eligible Approved for payment, following receipt and verification by WSHB
B __of signed Deed of Agreement and other required documents
Posted to SAP Payment being processed by SAP
k Que-g'-‘f'land Government Office for Aboriginal and Torres Strait Islander Partnerships

Department of Communities 12
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Term Meaning —
X Paid clalm Payment sent to claimant by Electronic Funds Transfer (EFT) or |
\ S cheque == .

Claimant Person the subject of a claim, ie person whose records willbe |

checked to establish eligibllity on the basis that their wages or
savings were controlled under a Protection Act

Claimant type
e Self | Person wha has lodged claim on their own behalf R
« Maedically Unfit Person who, because of physical, medical or mental incapacity, |
Person (MUP) cannot complete and/or sign a Claim Form, understand legal
advice or legally sign a Deed of Agreament
» MUPP - MUP claimant for whom someane has documented
Power of Attorney or Guardianship
» MUPC - MUP claimant for whom someone has documented
Carer status (but not Power of Attomey or Guardianship)
+ Deceased | Claim lodged on behalf of a deceased person or by a person who
has died since lodging their claim
“Contact person Person lodging a claim on behalf of a deceased or medically unfit

claimant or
Person nominated by claimant as contact

Deed of Agreement Legal document releasing the State of Queensland from further
claims by the Clalmant In relation to control of wages and savings
under a Protection Act; to be signed by Claimant with a Pending
status before being eligible to recelve a compensation payment
under the IWSR process

Acknowledgement Legal document releasing the State of Queensland from further
of Payment form claims by the claimant’s carer n relation to control of wages and
savings under a Protection Act; to be signed by Claimant's carer
with a Pending status before being eligible to receive a
compensation payment under the IWSR process

Government A Queensland State Government Public Servant
Officer o
Legal Practitioner For Queensland claimants — a legal practitioner engaged under to
provide independent legal advice to claimants assessed as
eligible

For nen-Queensland claimants - a legal practitioner engaged o
provide independent legal advice to claimants assessed as

N | eigble |

( \3 ngensmnd Government Office for Aboriginal and Torres Strait Islander Partnerships
N Department of Communities 13
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[ Term Meaning - ) ‘_ >y
. ‘Non-Queensland All claimants resident outside Queensland, with the exception of
claimant claimants resident in Papua New Guinea
: ‘Queensland Resident in Queensland, includes residents of PNG
. claimant _ e S
‘ Senlor Assessor Senlor Project Officar (AOB) in WSHB, responsibie for

assessment of more complex IWSR claims and for making
recommendations in relation to formal requests for review of
decisions under the IWSR process

Verifying Officer | Projact Officer (AOS) in WSHB responsible for thecking
assessments by another Assessor and confirmation of
assessment result or referral of claim back to assessor for
reassessment, whichever is appropnate

4
| \ ngﬂfS_lvaﬂ(_[QQ vernment Office for Aboriginal and Torres Stralt islander Partnerships
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Roles and responsibilities
Work and Savings Histories Branch (WSHB)
» Develop and Implement the Indigenous Wages and Savings
Reparabons Process!
reparations process database
- reparations process database user manual
reparations process procedures manual and associated forms
audit processes
information materials
training for reglonal and WSHB staff
pay legal practitioners

¢ Administer claims for non-Queensland claimants

- Provide information - Information packages, including fact sheets
and answers to frequently asked questions.
Distribute Claim Forms - to potential claimants living outside
Queensland; advise claimants on how to complete them as
required
Collect Completed Claim Forms
Recelpt Claim Forms - on the IWSR Database, which will allocate
each claim a unique claim dentification number.

- Coordinate the settlement process for Pending claimants -
indepandent legal advice and signing of Deeds of Agreement
Pay legal practitioners

Assess all Claims

Advise all Claimants who are assessed as ineligible

Advise non-Queensland Claimants who are assessed as  eligible
Process payments to eligible claimants

Update, maintain and ensure the secunty of the IWSR Database
Overall monitoring and reporting

Regional Offices
(Responsible for claims from claimants resident In their
respective regions)

« Provide information - Information packages, including fact
sheets and answers to frequently asked questions,

« Distribute Claim Forms - to patential claimants; advise and
assist claimants on completing claim forms as required

* Forward Ciaim Forms to WSHB.

Qqeenﬂa:‘g que“r:lnent Office for Aborlginal and Torres Strait Islander Partnerships
» Department of Commun 15
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Dealing with enquiries

WSHB will be the first point of cantact for claimants to discuss
their application via the freacall phone number Regional office staff will be
the face o face point of contact for some claimant enquiries.

WSHB staff may contact claimants In the course of assessing their claims,
A series of information sessions will be convened across the state
where opportunities will be provided for potential claimants to obtain
support completing applications.

About the Reparations Process
' « All enquires in relation to the Reparations process should be
answered by referring lo the Answering Client Queries
information produced by the WSHB.
: (hitp.//www atsip.qld. gov. au/programs/iwsrs/)

About individual Claims

« Prior to releasing any private and confioential information, a
OATSIP Officer must verify the claimant’s dentity against
information contained in the Reparatiens Database by asking for
the following information;

full name (First, middle, last and any nee names)

- date of birth

- current address, or previous address If claimant has moved

- parental information (if it has been supplied)

« Information cannot be released 10 a third party (including a
family member) without the express permission or authority of
the claimant.

* All enquiries in relation to the status of a claim must be
answered only by referring to the information on the IWSR
database

Pending/Eligible Claimants

« A Pending claimant should be advised that his/her claim 18 still under
consideration and that he/she will be advised of the outcome In due
course,

« No other Information about the claimant’s status should be given

« Advice of eligibility should be given only when the relevant Office
is making arrangements for the provision of legal advice to that
claimant prior to signing of the Deed of Agreement, and after a
letter advising of eliglbility has been sent to the claimant

* Only staff of WSHB are to advise a Queensland claimant that he/she
has been assessed as eligible.

« Only WSHB staff are to advisa a non-Queensland claimant that he/she
has been assessed as eligible

(‘@5 Queensun-.d Government Office for Aboriginal and Torres Strait Islander Parinerships
Gepartment of Communities 16
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Ineligible claimants

* Ineligible claimants must be referred to an Assessor for
advice about the reasons for inaligibliity (Freecall 1800 809 097)
« This is bacause only assessors have direct access ta that claimant's
\ clalm form and the relevant records (If any) located during assessment

Deceased claimants

) * Refer to the Deceased Claimant Supplementary Clalm Form and
accompanying Instructions (Infonet: reglons/Reparstions/ Farms).

« This will assist In answering questions from family members of recently
deceased claimants,

» As soon as advice is received that a claimant has passed away, emal
the Senior Administration Officer, WSHB with the details so that the
database can be updated.

« Enquiries about payment of an eligible deceased claim should be
referred to the Senlor Administration Officer, WSHB

Requests for reassessment
« Claimanis requesting reassessment should be referred to an assessor,

Requests for review of assessment decision

« |f claimant is asking for a review of an assessment decision,
advise that the request must be made in writing to the Assistant
Director General

« | the claimant wants further advice on what the review request
should Include, refer the caller to an assessor in WSHB

Part5 Assessment guidelines

Assessors In the Work & Savings Historles Branch (WSHB) will determine the
eligibility of claimants for a reparation payment and apology under the Indigenous
Wages and Savings Reparations Process.

These Guidelines have been prepared to ensure that assessment decisions are:
in keeping with the Queensland Government's offer

fransparent

consistently applied

abjective

defensible

able to be explained to claimants and others

The assessment process for Indigenous Wages and Savings Reparations (IWSR)
claims will rely on evidence of

* Date of birth

* Date of death (for ciaims on behall of deceased persons)

« Control of Wages or Savings under a 'Protection Act'

4 -
' . Quegnsland Government Office for Aboriginal and Torres Strait Islander Partnerships
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5.1 Assessors’ responsibilities
| Qggj_gl_g_%gg[ is responsible for
checking proof of birth date documents;
- checking proof of date of death documents;
' - searching all departmental databases {0 locate evidence of control (See:
“Flle Note Minimum Search Standards.dac” at
- worksaviindigenousWagesandSavings reparations/Assessors/Heler)
| - attaching to the claim form copies of the evidence; and
- for ineligible results. summansing the research findings,

' Verlfying Officer Is responsible for.

checking proof of birth date documents;

checking prool of date of death documents,

checking evidence of control documents atlached by assessing officer
- for ineligible results, checking databases fo locate evidence of control

5.2 Date of birth confirmation
This is an essential requirement, as this confirms which compensation
category the claimant fits into:
Category A: Clalmants born on before 31 December 1951
Category B. Claimants born from 1 January 1952 to 31 December
1856 (Inclusive)

Documents admissible to confirm date of birth are:
Evidence provided by ciaimant,
Centifled copy of birth cedificate

- Certified copy of drivers licence

- Certified copy of passpor

- Certified copy of age pension card
Certified copy of seniors card

Where a claimant provides other documentation to verify date of birth or If the
claimant is not able to provide a certified copy of one of the above documents,
assessors will try to confirm their date of birth from Deparntmental records.
Departmental records may Include:

Identification card
- Personal file

Social history card

Ledger card

I the claimant's date of birth cannot be confirmed and there are NO wages or
savings records the claim will be assessed as Ineligible for compensation.

If the claimant’s date of birth cannot be confirmed. and there are wages or
savings records, the assessor will contact the claimant for further information

(@ Queen5|and Government Office for Aboriginal and Torres Strait Islander Partnerships
v Department of Communities 18
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6.3. Date of death confirmation
Documents admissible to confirm Date of Death
(for deceased claimants) are:
copy of death certificate
- copy of funeral notice
copy of order of service
copy of medical certificate of cause of death
copy of burial certificate

5.4 Evidence of wages or savings control
« Assessors will search for documentary evidence that the claimant's
wages or savings were controlled under a 'Protection Act’
« Particular care will be taken to ensure that the evidence relates to the
ciaimant by cross checking date of birth, spouse name, other family
names, workplace, and etcetera,

Successful claimants for the Underpayment of Award Wages (UAW)

process

* Persons who made a successful UAW claim already have met the
‘control’ critenon bacause documents proving Government control of
that person’s wage were obtalned dunng the course of the UAW
assessment. Therefore, once a claimant's successful UAW status is
established, further research for records of wages of savings control is
nol necessary.

= Date of birth must match, otherwise assessors will continue to search
for records elsewhere.

Other Claimants
« The Department holds many records relating to the control of wages
and/or savings of Indigenous Queenslanders,

Guide to date range

« In practice, assessors will primarily be searching for a record from the
perlod 1939 to 1986 as evidence that a claimant meets the ‘control’
criterion. This is because there will be few, if any, claimants who were
controlled only under the 1897 Act. Similarly, there will be few, if any,
claimants who were conlrolled only under the 1984 Act and none whose
wages were controlled beyond October 1986 when full award wages
were introduced for ‘communitly’ workers. Therefore, assessors should
take those dates as a general guide to what records will be relevant to
the assessment process. If an assessmant ralies only upon a record
created later than 1986, assessors will consult with the Senlor Project
Officer or an officer nominated by the Senior Project Officer before
completing the assessment.

9“99_15!3_:'399Y %{i'lr.n.e-'l‘ Office for Aboriginal and Torres Strail Islander Partnerships
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Evidence of Wages or Savings Control
* Only one record of evidence is required to meet the
‘control’ criterion,

« Evidence of wages or savings control Includes the following types of
documents;

Savings Bank Ledger cards
Memorandum of Agreement (Work agresment between employer
and employee, witnessed by a Government official)

- Pocket Money records

- Wage Eamings records

- Child Endowment cards

- Termination of management of property
Continuation or determination of a management of property
Audit Report reference to the clalmant's savings account from the
Heritage database
Any other record that demonstrates Government control of the
claimant’s wages or savings e.g. Departmental letter to employer
naming the claimant as the employee

- See worksav/Indigenous Wages & Savings Reparations/Decisions
re avidence of control for other documents acceplable as evidence
of wages or savings control

« For certaln 'Inside Workers' for whom no control evidence can be
located, Ministerial approval was given on 3 November 2003 for a
spacial procedure to be followed ;
Claim can be found eligible |f all other criteria are met AND
Assessor has located evidence that the claimant was resident on a
Government Settlement or Church Mission beyond schooling age

- See: worksav / Indigenous Wages & Savings Reparations/Briefs/BN
Minister re Stelfa Stafford 'inside’ worker doc

Document Management System (DMS) - this is a database, searchable
by person, containing images of historical records created during the
‘Protection’ era e.g. savings bank ledger cards, wages earnings cards,
personal files etc.

'\ Yy Qu—e--e ﬂSl.@,:lg_C_:_L_Jy%jLelll Office for Aboriginal and Yorres Strait Islander Partnerships
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sgan:hlng Hints:
I Use the wildcard % before and after each name eg
for George Hill, enter %Hill% and %George%.
- Use short versions of long names eg. for Robert Johnston, enter
] %Johns% and %Rob%.
- If no records are located, Iry contractions eg. for Robert, try %Bob%, for
Edward, try %Ed% or %Ted%, for Elizabeth, try %Beth% or %Betty% ,
! for Margaret, try %Maggie%. for Thomas, try % Tom%. for William, try
%Will% or %Bill%
- Remember spelling variations or typographical errors eg. If there are no
' results for %Edwards%, try %Edw%.
- If no records are located under the claimant's name, try spouse’s name
or parents’ names. (Records for a person were sometimes kept on the
personal file of another family member, usually husband or parent.)

'Heritage' Database - this is an index, searchable by person, to
Queensland Government records

Searching Hints:

- Use the wildcard * either before or after surname

- Use the 'nearby' function to link either sumame with first name or a
name with a community
Use contractions and spelling vanations

+ Department records can also provide evidence that paople were not
under Queensiand 'Protection’ Acls. However, assessors should
remember that a parson who was not ‘under the Act’ In say the 1960s
might have been ‘under the Act' before or after that time.

5.5 Assessment steps for ‘control’ criterion
* Assessors will carry out the following steps until an assessment result is
reached

Check the UAW database for the claimant’'s name. If the claimant’s
names and date of birth match a pending or paid claim for the UAW
process, print out the UAW claim dstails, attach to the IWSR claim
form and record the assessment resuit as 'pending’ If the
claimant's name does not match any UAW claimant detalls. go to
Step 2.

- Check the DMS for documentary evidence such as a copy of a

wages or savings record. If there ig a record, print 4, attach it to the
claim and record the assessment result as ‘pending’. If there is no
record, go to Step 3.
Check Heritage for an Audit Report reference. If there is a
reference, print screen, attach it to the claim and record the
assessment result as ‘pending’. If there is no Audit Report
reference, record the assessment result as 'ineligible’

- For other searches see 'File Note Additional Databases.doc’ in
worksav/indigenous Wages and Savings
Reparations/Assessors/Helen,

| “ Queens'and Government Office for Aboriginal and Torres Strait Islander Partnerships
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Reassessment of IWSR claims

if claimants can provide additional information or evidence
of control, claims can be reassessed at any time.

Refer reassessments to the Senior Project Officer for allocation
An assessor not involved In the original assessment cames out a
reassessment.

An assessor not involved in the onginal assessment may conduct
varification of a reassessment

Review process

Claimants who disagree with the reassessment resull may apply for a
review of the reassessment by writing to the Assistant Director General,
The Senior Project Officer will prepare recommendations far the review
based on bnefing matenal prepared by assessors

(Refer Part 6.8: Assessing Claims - Administrative Procedures)

Part 6 Administration procedures

6.1

6.2

'k . Queensland Government
Department of Communities 22

Delegations (Administration/Financial)

Sign Letters

* Acknowledgment Manager, WSHB
« Ineligible Manager, WSHB
« Eligible (Queensiand claimants) Manager, WSHB
« Eligible (non-Queensland claimants) Manager. WSHB
Approve change of priority for Manager, WSHB
assessmentpayment

Approve assessment results Manager, WSHB
Execute Deed of Agreement Manager, WSHB
Approve IWSR payments Manager, WSHB

Integrity and security of the IWSR database

The integrity of the data contained in the IWSR Database is dependent
upon high levels of competency, accuracy, and concentration whilst
performing the tasks Involved with data processing at all levels of
access

Accurate Information within the database is critical to providing
Responsive and accountabie client service, and

Correcl. reliable and timely reporting to Executive and Ministerial level
To ensure the security of the data within the database. all staff with
access must be aware of their rasponsibilities overail, but in particular,
within the level of access they have been granted

Office for Aboriginal and Torres Strait Islander Partnerships
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6.3 Database access levels .
* Requests for access of changes to access levels must be approved by
the Manager, WSHB in respect of Branch staff, or by the relevant
Reglonal Director In respect of Regional staff. The WSHB contact for
queries |s the Resource Officer (Administration Team).
« For details on access levels of specific positions refer to the tables on
following pages.

"""" Office for Aboriginal and Torres Strait Island h
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Work and Savings Historles Branch

Position Functions [ Access

| Manager « Generate and print reports (statistical/financial by Region and
1 Project)
Approve assessment
Approve payment - =
Add new claims
Process regional claims
Update claims
Claim enquiry (update)
Process regional claims
Generate and print correspondence
Generate and prinl forms
Ganerate and prinl reports (financial/statistical by Region and
Project)
Addlamend detalls in locked records
Process payments (SAP upload)
Add new claims
Process reglonal claims
Update data
Generate and print refevant correspondence
Generate and print relevant forms
Claim enquiry
Add/amend details in certain locked records
Claims enquiry — read only
Add enlries to below fields:
Claim comment
- Assessment comments
WSHB Actioning Officar
Review date
Actioning Officer Brief Review Comments
- Deceased comments
- Generate relevant reporis (statistical by project and

] Senior Administration
Officer

Administration
' Officers

Senior Project Officer | T
(Senlor Assessor)

assessment)
= Allocate claims )
Project Officers « Claims enquiry — read only ﬂ
(Assessors) « Add entries to below fields:

Claim comment
Assessment comments
WSHB Actioning Officer
Review date
Actioning Officer Brief Review Comments
Deceased comments
Generate relevant reports (statistical by project and
assassment)
« Allocate claims

@ Quee"s'and Government Office for Aboriginal and Torres Strait islander Partnershlps
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“Position Functions / Access
: __ B = —————e
Resource Officer ¢ Add new claims
] (Systems * Process regional claims
| Administrator) « Update claims
« Claim enquiry (update)
* Process reglonal claims
¢ Generate and print correspondence
* Generate and print forms
« Generate and print reports (financial/statistical by region and
project)
« Add/amend details in locked records
« Check updated claims
Process payments (SAP upload)
Regional Offices
“Position Functions / Access o o
Regional « Claim enquiry (read only) N -
Director

Administration | « Claim enquiry (read only)

Officers
Otherstaffas | « Claim enquiry (read only) T
requested by
RD S S
@6 g-u RO !-ang Government Office for Aboriginal and Torres Strait Islander Partnerships
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6.4 Receipt of claims

NB. The integrity of the IWSR Database is dependent upo v
levels of competency, accuracy, and concentration whilst performing
the tasks involved with data processing at all levels of access.

Entering new claims
Process Summary - The summary is below.

1. Date stamp claim form (Internal Use Only Section on back page of
claim form)

2. Check that claim form is:
* Filled in correctly; and
« Signed by claimant (or, for deceased or MUP claimant, by contact
person)

3. Check that copy of proof of date of birth (DOB) document Is
« Attached, and
« Certified as a true copy by JP, Council or government official

4  Where claimant is unable to provide proof of DOB documents, attach a
signed and dated note (either by claimant or OATSIP officer obtaining
the information) to claim

5. Enter claimant details on IWSR Database In only these fields.
Prefix

First Name

Second Name

Third Name

Last Name

Suffix

Other First Name

Other Second Name

Other Last Name

Alias First Name

Alias Second Name

Alias Last Name

Date of Birth

Proof of Date of Birth Documentation supplied
Gender

Clalmant ldentifies as

6. Write Claim ID number (Internal Office Use Only space)

7. Batch claims (maximum of 20 per batch)

y/
( Quee"SIand L?ovm nment Office for Aboriginal and Torres Strait Islander Partnerships
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8 Regional offices to Mail batches by EXPRESS POST to
Reparations Team
PO Box 15397

BRISBANE CITY EAST QLD 4002

9 Record.
¢ Express Post Number
» Date mailed to WSHB

Detailed Process

Reglonal Office (Queensland/ PNG claims) and WSHB

(non-Queensland claims)

* Record all incoming claim forms in mall register

« Date stamp claim forms (Internal Office Use Only Section on back page
of form), plus any attached documents on the day they are received,

Note: Original documents (eg. birth certificates) should not be
stamped or marked In any way.

« Check that all relevant sections have been completed correctly
Sections o be completed:

Claimant

Who Is this application for
Personal details

Additional information
Wages-Savings-Labour history
Contact person

Declaration

Deceasead claimani

* As above plus
* Deceased claim section

NB each claim form must be signed by the claimant OR the contact
person applying on behalf of a deceased or medically unfit
claimant.

S Q!e_g!‘ﬁ.l.a“‘l_clﬂ?le_rf'w Office for Aboriginal and Torres Strait Islander Partnerships
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Check that the required cartified copies of documents, (e
one of the following have been attached

- birth certificate or extract ar
- drivers licence or
passport or

- age pension card or
" - semors card.

« |f copies of documentation, other than the above, have been provided
| as proof of date of birth they should be certified.

¢ |fthe claimant is unable to provide the required documentation
concerning date of birth, attach a signed and datad note, aither from the
claimant or officer obtaining the information (e.g by phone) to the claim
form before forwarding.
« Claims on behalf of a deceased parson should also have attached
copies of one of the following:
Death certificate or
- Funeral notice or
- Order of service or
Medical certfficate of cause of death
Burial certificate

« Register each claim on the IWSR Database, which will allocate a
unique identification number,

« Write the Claim |D number on Page 2 of the claim form in Internal Office
Use Only space.

+ All claim forms should be entered on the Database, even if
incomplate.

Regional Offices only

« If information or documents are lacking or copies are uncertified,
contact the claimant to try and complete claim form before forwarding to
WSHB  Incomplete claim forms to be forwarded to WSHB only after all
reasonable attempts to complete claim form have been unsuccessful
(e.g. one month)

« Generate a covering Batch Form from the Database (for maximum 20
claims. Keeping batches to a low number is a risk management
requirement in case of loss in transit},

» Before mailing, ensure that
The Express Post number is recorded

» Send batched claims by Express Post as soon as possible to

4
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Reparations Team
PO Box 15397
‘ BRISBANE CITY EAST QLD 4002

Processing claims (WSHB)
Process Summary - The summary is balow

1 Check all data already entered is correct
If any errors/differences discuss with Senior Admin Officer
2 Enter data in remaining fields
3 Run Duplicate Check
4 |f duplicate, refer:
a) Definite duplicate to Senior Admin Officer to confirm, or
b) Possible duplicate to Assessor to determine
5 Cross reference with original, Enter as duplicate on database, and
Attach to onginal claim
6. File claim

Handy hints.

Telephone numbers

*  Maximum number of characters, including brackets and spaces, is 12

« |f more than this is entered, the number recorded by the Database will
be Incomplete

« E.g (07)34056433 NOT (07) 3405 8433

PNG addresses
» When entering Residential Address note the following:
SUBURSB Field - enter village or island (e.g. Daru) name
POSTCODE Field - do not leave blank, enter a dot ()
- STATE Field - select PNG and appropriate Province
- COUNTRY Field - enter Papua New Guinea

Detailed Process
All claims (Queensland and non-Queensland claims)
* Access dalabase and process the claims
« Check that all information (i.e. claimant name, DOB, salutation)
entered Is correct
If correct, enter other claim information
« If not correct:
- Minor errors/differences — check with the Senior Administration
Officer before amendment
Significant differences ~ must be discussed with the relevant
Regional Office and approved and initialled by the Senior
Administration Officer before amendment

k Queensiand Government Office for Aboriginal and Torres Strait Islander Partnerships
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Run the duplicate checking faciity in the database to see
if there are any exact duplicates or possible duplicates for
that claim already in the databasa.

l If no duplicates

¢ Duplicate Claim type is “Not Duplicate”

o  Continue entering Information from claim form (e.g. address,

} contact details)

' « Generate Assessment Form from Database and attach to the
claim form,

* Generata envelope and mall acknowledgement letter and Change
of Address Form generated by the database in next available mail

¢ File the claim form in strict numencal order in Records Compactus

If an exact duplicate exists In the dalabase:

« Duplicate claim type is “Duplicate”

Enter primary claim D

Refer ta Senior Administration Officer to confirm as duplicate
Altach duplicate claim form to primary claim file

No further action required.

If a possible duplicate claim exists in the database.

Duplicate claim type is “Possible Duplicate”

Reference to primary claim ID Is noted

Consult an assessor who wlill determine whether the claim is a
duplicate or new claim. and note Ciaim Form accordingly

6.5. Change of address details

0 Only WSHB staff can change claimant details on the Database once
a claim has been processed by WSHB In the Database

“ The claimant must sign change of detaifs provided in writing or in
person.

. Where change of details are provided over the phone,
Regional/WSHB staff must venfy the callar's Identity before accepting
new details (refer Part 4.4 Dealing with Enquiries)

. Change of Address Information should be forwarded directly fo
WSHB

. If change of details information is recelved by Reglonal Offices, fax to
WSHB on (07) 3224 8662, and mall the original documentation 1o
WSHB

- WSHB to update the database with change of details. as necessary,
and note claim form.

K Y Q“egﬂf!!a_?g(f’?!%g""em Office for Aboriginal and Torres Strait islander Partnerships
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6.6 Additional claimant information
l, Reglonal Offices
« | the claimant wishes to provide additional information to assist in the
assessment of their claim they should provide this information In writing
or on an Additional Information Form and forward it {o the WSHB.
« Fax documentation to WSHB on (07) 3224 8662, and mail original to
WSHB.
+« Send an email to the Senior Administration Officer if the additional
information added to the Comments field requires further action.

Work and Savings Histories Branch

* A file note attached to the claim and/or notes added to the comment
field in the Database for that claim, dated and initialled by the author,
must record any new information provided by claimants during the
assessment process,
Update the database with change of details, as necessary

« |f reassessmant is required as a consequence of the new Information
provided, refer 1o an assessor (see Part 5.6 Reassessment of IWSR
claims)

6.7 Request for urgent assessment

« Claimants who are. or who become critically or terminally ill may
request an urgent assessment and/or payment of their claim

* This must be supported by documentary evidence such as a recent
letter from a medical practitioner or senior medical staff of a hospital
outlining the need for an urgent assessment on medical grounds. A
doctor's certificate that provides a medical history or outlines the
conditions for which a claimant 1s being treated is not necessarily
sufficient to upgrade thelr priority over and above other claimants In
most instances, the condition needs to be considered acute and life-
threatening, however, the Manager of the WSHB will determine the
final approval on a case by case basls,

Regional Offices

« Obtain further Information or documentation if required

« Recommend action as appropriale, by memo or email to the Manager,
WSHB.

« |f a new claim, attach recommendation and supporting documentation
to the claim form and process as normal

« |f existing claim, fax recommendation and documentation to WSHB on
(D7) 3224 8662 and mail the original documents to WSHB

Work and Savings Histories Branch
+ Refer to Manager, WSHB for decision whether or not to approve as an
urgent assessment and/or payment

(LN, Queensland Government Office for Aboriginal and Torres Strait Islander Partnerships
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6.8 Assessing claims — administrative procedures
] (Refer Part 6 Assessment Guidelines for assessment of
eligibility)

! Prioritising the Assessment of Claims

~ » Create Query on unassessed IWSR clalms In the database to establish
prionty assessments (refer Part 3.3).

Sort data in order of dates of birth

Pnnt priority assessment list

Retrieve claims from the Records Compactus

Allocate claims to self (assessor) on IWSR Database

Assessmont of Claims (refer Assessment Form)

Assessor

Conflict of interest

« Check the name of claimant 1o establish if there is a canflict of interest.

« If no conflict of interest continue with the assessment process.

« |Ifthers Is a conflict of interest declare conflict of interest on Assessment
Form and pass to another assassor.

Assess Claim

»  Confirm date of birth

s |f documentation pravided Is insufficient or if clarmant is unable to
provide documents, check Deparimental records to see if date of birth
can be confirmed

» Confirm date of death (if claimant is deceased)

» I dates of birth and/or death are inside the assessment criteria
continue with the assassment process
Search for direct evidence of conltrol of wages or savings.

« Contact the claimant if and as necessary o assisl In the search for
avidence,

Eligible claims

» if evidence is found the ciaim Is eligible for compensation

» Check claim form and attachments.

* Ensure that the claimant has signed the claim form.

» Check date of birth confirmation attachments (if provided) have been
certified,

Check for MUP stalus

Fill out Assessment Critena, Assessment Details/Notes and
Asgsessment results areas on the Assassment Form, attach all
documents and submit for verification.

Q“_g.e_n_sl.aﬂg‘?!gm"lem Office for Aboriginal and Torres Stralt Islander Partnerships
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In the case of an eligible MUP claimant P

(refer Part 7: Medically Unfit Person (MUP) Claimants):

* Check if MUPP or MUPC

* Ensure relevant documents are provided by claimant or contact
person and attach to claim form

¢ Tick relevant box on Assessment Form

Ineligible claims

* |f dates of birth and/or death are outside the criterla the claim
automatically is ineligible for compensation Fill out the assessment
result area on assessment form, attach all documents and submit claim
for venfication.

* |f no evidence is found the claim is ineligible for compensation. Fill out
the Assessment Criteria, Assassment Details / Notes and Assessment
resulls areas on the Assassment Form, attach all documents, and
submit for verification,

Batch assessed claims (a maximum of 20 claims)

* |Inseparate categories as follows:
Eligible/ Eligible Urgent/ Eligible MUP/ Reassessment - Eligible/
Eligible - Inside Worker - Use YELLOW cover sheel
Ineligible/ Reassessment — Ineligible :~— Use BLUE cover sheet

Verifying Officer

Conflict of Interest

* Check the name of claimant to establish if there is a conflict of Inlerest.

¢ |f no conflict of Interest continue with the verfication.

« |If a confiict of interest forward claim to another assessor to perform
verification.

* If no other assessor available declare conflict of interest on
assessment form and seek Senior Assessor's endorsement before
proceeding with verification.

Venfy assessment

« Check all attachments against assessmenl criteria to confirm
assessment.

= |If agree with assessment fill out the verifying officer area on the
Assessment Form and forward to administration area for update.

* If do not agree return to assessment officer for discussion and for
possible further research,

3 Q_uqensland Government Office for Aboriginal and Torres Strait Islander Partnerships
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Reassessment of claims

If more information has been supplied a reassessment can occur,
All reassessmeants will start from tha beginning of the assessment
process

A new assessor (i.e. one who did not undertake the orliginal
assessment or verification) must do the reassessment.

A new Assessment Form must be used for every reassessment

The old Assessmeant Form must be crossed through and a
reassessment reason must be glven. Assessor to sign and date

It is desirable, but not essential, that the verifying assessor also
be new (i.e. not invalved in the original assessment),

Requests for review of assessment decision
The Senior Project Officer has primary responsibllity for undertaking

! reviews,

a)

b)

c)

d)

e)

. Queensland Government

Retneve claim and update assessment comments section in IWSR
database:

date review letter received; and

location of the clalm with Senior Project Officer

Arrange reassessment of claim, # required

NB A claim must be reassessed before a review can be
undertaken. If the claim has not previously been reassessed the
Senior Project Officer should delegate the reassessment to an
assessor who has not assessed the claim before.

If reassessment results In an eligible finding, the clalm wiil go through
the normal process but batched separately as ‘Reassessment-Eligible’

If reassessment results in an ingligible finding, proceed with the review.

Prepare draft Review Statement Document
File Path: H\programs\worksav\indigenous Wages & Savings
Reparations \ Review of Assessment\Review Statement (template). doc
- This document consists of Background, Evidence, Review Findings
and Review Decision,
Attach evidence documentation and flag with numbers
corresponding to the numbered list of evidence
Place 'sign here' sticker on signature block.

Prepara Memo to Assistant Director-General

File Path: H \programs\Wworksavindigenous wages & savings
reparations3veview of assessmentreview memo (template). doc
- Place 'sign here' sticker on signature block.

N v Department of Communities 34
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f) Prepare draft Ineligible leter from Assistant Director-
General
File Path: H:\programs\worksav\Indigenous Wages & Savings

Reparations3\Raview of Assessment\Review Lettar (template).doc

Altach onginal and one copy of the draft ineligible letter for ADG
signature as well as an addressed envelope
- Place 'sign here' sticker on signature block.

g) Place all documentation in see through red foldar marked Private and

Conﬂdonual IWSR Review Case. Order of documentation
Memo to Assistant Director-General

- Draft Review Statement Documentation

- Draft Ineligible Letter

- Addressed Envelope
Draft Ineligible Letter (copy)
Claim form and numbered attachments

. h} Update assessment comments of IWSR database to show thal the
claim has gone to ADG for review.

i) Forward all documentation to Manager, Work and Savings Histories
Branch.

a) Check and sign memo and forward all documentation
to ADG

b} On return of review documentation and decision by ADG, return to
Senior Project Officer

Senl r icer

a) Update assessment comments on IWSR database with review
outcome,
b) I review decision is Ineligible:

- Post original letter signed by ADG to claimant

- Photocopy Memo, Review Statement Documentation, copy of
Ineligible letter and place on file WSH/434
Add claimant and review decision to review register stored as top
document (in plastic sleeve) In file WSH/434
Attach original signed copy of paperwork to claimant's claim form
Return claimant paperwork to administration area for filing.

c) If review decision is Eligible or ADG has asked for further
informationfaction:
- Follow ADG instructions.

(& QueenSland Government Office for Aboriginal and Torres Strait Islander Partnerships
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Assessed claims

Assessment results are recorded on the database and approved
electronically by Manager, WSHB

! Updating Database with Assessment Results (WSHB)

| Administration officer
‘ » Update the database for each batched assessed claim, as noted by an
assassor on the Assessment Form, to record assessmen! results
* [nitial and update Assessment Form (lower right hand corner)
« Place updated batches in Resource Officer's in-tray for checking.

: Resour
i « Check all assassment updates for accuracy — assessment result and
reason
« Inttial and date assessment form and batch cover sheet
e Place in Manager's in-tray for appraval of assessment results

Approval of Assessment Results (WSHB)
Manager

« Check assessment form - assessmenl result; signatures

by assessor, verifier and data entry checker; copies of evidence
attached to assessment form

Sign and date assessment form ta approve assessment resull
Electronically approve assessment result on database

Sign and date Approval of Assessment batch cover

Place approved batches in Senior Administration Officer’s in-tray

er
» Allocate to Administration staff to action as follows

Ineligible Claimants - Living and Deceased (WSHB)

Administration Officer

Access database and print off Ineligible letters

Copy ineligible Jetters and file copy with each Claimant's paperwork
Envelope and mail onginal lelter to the claimant

File all claimant paperwork in numerical order in the Records
Compactus

Pending Living Claimants (WSHB and Regional Offices)
File claims in numerical order in the Records Compactus (WSHB)

Claimants from outside Queensland (WSHB)

:/ . "
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« Produce a Pending Claims Report for non-Queensiand claims on a
monthly basis
Generate Eligible letters from the database.
Give Eligible letters to the Manager, WSHB to check and sign,

Manager, WSHB
« Check claimant eligibliity status on Database
« |f comrect, sign Eligible letters and return to Resource Officer

Resource Officer

. Envelope and mall original letter, including EFT Application Form
and Reply Paid Envelope, to the claimant

File all claimant paperwork in the Records Compactus

Liaise with relevant claimants and legal practitioner/s to arrange for:
Independent legal advice and

Signing of Deeds of Agreement as appropnate

(Refer: Legal advice for pending claimants, Part 6.10)

All claimants except those from outside Queensland

Generate Eligible letters from the database.
Copy the signed Eligible letters, Hold until signed Deeds of Agreement
are racelved.

» Envelope and Mail original letter, including EFT Application Form
and Reply Paid Envelope (WSHB Address) to the claimant

» Llaise with relevant claimants and legal practitioner/s to arrange for:

Independent legal advice and

- Signing of Deeds of Agreement as appropriate
(REFER: Legal advice for pending claimants, Part 6.10)

Eligible Living Claimants (WSHB)

+ Claims are deemed eligible once the Deed of Agreement, signed by
the claimant, Is returned to WSHB and verified correct by an
Administration Officer.

« Initiate payments process. (REFER: Payment of eligible claimants,
Part 6.12)

Eligible Deceased Claimants (WSHB)

¢ File the claims In the Records Compactus unless and until ready for
immediate payment (Refer: Payment of eligible claimants, Part
6.12)

{ @..e_e_“.s“ n_q Government Office for Aboriginal and Torres Strait Islandes Partnerships
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6.10 Legal advice for pending claimants
« Eligible claimants who wish to accept the Reparations Payment are
required to release the State of Queensiand from further ciaims in
accordance with a Deed of Agreement.
| * The Deed requires each claimant to acknowledge and agree that
he/she has received, prior to executing the Deed, independent legal
advice

6.10.1 Provision of Legal Advice
* Legal advice Is to be provided by a legal practitioner on an Individual
! basis to an eligible claimant, whether by persenal interview and/or
telephone and/or lefter of advice
« The provision of legal advice to each eligible claimant will ensure that
he/she.
a) Understands her or his current rights
b) Understands the content and effect of the claim form, and in
particular the Government Offer and Deed of Agreement
¢) Is fully informed as to a) and b), having regard to all the relevant
circumstances (including cultural and language requirements) of the
Claimant
d) Where the Claimant decides to enter into the Deed of Agreement he
or sha completes and executes the Deed of Agreement corectly

« Clalmants are 10 be offered al ieast 24 hours 1o consider
the legal advice received before signing the Deed of
Agreement, Ciaimants may choose to waive the waiting period or ta
extend it

« In certain circumstances (urgent/emergent) it may be necessary to
deliver legal advice by phene and to have the Deed of Agreement
witnessed by a local Justice of the Peace or Government Official,

» The legal practitioner will provide the legal advice in a culturally
appropriate and sensitive manner, without rush or pressure, giving due
regard to the age of each claimant, and to any other relevant
circumstances, and using language understood by each claimant

Queensland Claimants - Legal Practitioners

» Alist of qualified legal practitioners will be provided to eligible claimants
to obtain Independent legal advice at no cost to eligible Queensiand
claimants

Role of Regional Offices (Claimants living In Queensland)

» Deparimental Officers must at all times observe the protocols
concerning the clalmant's right to recewe Independent legal advice, and
remain at an “arms length” from the legal process

Qq.e_e_'!ﬁ'ﬂdi"p!e rnment Office for Aboriginal and Torres Strail Islander Parlnerships
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Supply of Legal Advice p.
Raise a purchase order for provision of legal advice as required

* The Arrangement is not an exclusive contract and OATSIP may, at its
discretion, engage any of the legal practitioners recommended by the
Law Soclely to provide legal advice to eligible claimants.

The legal practitioner will submit invoices to the WSHB

* Invoices must identify the title of the Services and be directed to the
Department of Communities

Pay legal practitioners, charging expenditure to Cost Centre

¢ The Cost Centre Manager 1s Manager, WSHB (only for professional
fees and travel costs for legal practitioners relfating to the IWSR
process)

* Professional fees should be charged to Account Code:
Travel costs should be charged to Account Code:
Only costs directly relating o the provision of legal advice (excluding
OATSIP staff costs) are to be charged to the department,

Settlement documentation to be completed and returned

to WSHB Office (See also Deeds of Agreement Checklist )

e For each eligible claimant advised, the legal practitioner must
Complete Legal Practitioner's Checklist
- Complete Practitioner’s Certificate
Witness the Deed of Agreemenlt, where the Claimant decides to
execute
Collect Payment Instructions

* The legal practitioner will deliver originals of all signed Deeds of
Agreement and supporiing documentation (as above) to the Regional
Office within 5 working days of a community visit (or round of visits)

» Special arrangements may be made when claimants are in remote
locations

* [f the 5 day deadline cannot be met, the legal practitioner will
advise the WSHB in writing as soon as possible and within the
5 day response period

* The legal practitioner will advise the WSBH which claimants
have either declined to sign or have asked for more time

k QueenSland Government Office for Aboriginal and Torres Strall Islander Partnerships
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Non-Queensland claimants

Role of WSHB

« Information about eligible claimants will be provided to the relevant
' legal practitioners by the WSHB
» WSHB will access the Database to:

Identify pending claimants

- Generata eligible letter for each pending claimant

- Generate Deed of Agreement together with Payment Instruction,
Practitioners Checklist and Practitioners Certificate for each

pending claimant

' « Facilitate provisicon of legal advice In consuitation with the legal
practitioner, as follows:

» Engage solicitors as required, on a fee for service basis, where and
when they are needed to provide independent legal advice to eligible
claimanis at no cost to those claimants,

* Where Inlerstate claimants live just over the QId/NSW or QId/NT border,
llaise with SQRO or WQRO respectively concerning the possible
provision of legal advice by existing Panel members for WQRO and
SQRO as appropriate  This could entail WSHB generating efigibility
correspondence and Deeds of Agreement for those claimants and
sending them to the relevant Reglonal Office.

« When Interstate claimants contact WSHB,
administration staff:
Ask claimant if they have a lawyer
If yes, obtain contact details
If no, ask claimant if they know of an Abonginal and Torres
Strait islander Legal Service or a Legal Aid Office in their area
and obtain contact delails

Advise claimant that we will contact their lawyer or the Legal

Service or some other law firm in their area and

- Explain what the Reparations process and the Deed of
Agreement is about

- Send the lawyer the Deed of Agreement for the claimant

- Ask the lawyer 10 contact the claimant directly about the legal
advice once they have received the Deed

( \ Queensiand Government Office for Aboriginal and Torres Strait Istander Partnerships
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- Advise claimant further that:

- the lawyer will explain the Deed of Agreement to
them and ask whether or not they want to accept the offer of
payment
if and when claimant signs the Deed. the lawyer wlll send it to
WSHB
when we receive the signed Deed we will process thelr
payment
this could take up to 4 weeks from the date the Deed is
received in WSHB

Check with the claimant that they understand and are comfortable
with the proposed arrangement

Record date of contact with claimant and outcomes of discussion
(e.g. lawyer details) and attach to claim form &/or database
Provide claimant file and lawyer information to Resource Officer.

Resource Officer

« Telephone and/or write to lawyer (refer template letter at
h:\programs\worksav\indigenous Wages & Savings
ReparationsUnterstate Claimants)

» Include the following information with letter:

Attachment (Qld Indigenous Wages & Savings Reparations Process
~ Provision of Independent Legal Advice)

Deed of Agreement, Checklist, Practitioners Certificate, Payment
Instructions

IWSR Information Sheets (2)

Wages and Savings History Sheet

Record on register/database of DOAs sent

Monitar return of signed Deeds of Agreement and foliow up

outstanding Deeds each month

Update and maintaln a Reglster of Legal Practitioners for

Interstate Claimants, to include name, address, phone

number etc.

« Arrange payment of legal practitioners on receipt of invoices

Departmental officers must at all times observe the protocols concerning
the claimant’s nght o recelve independent legal advice, and remain at an
“arms length” from the legal process.

Payment of legal providers

Raise a purchase order for provision of legal advice.

« Pay legal practitioners on receipt of invoices in respect of services to
cfaimants, charging expenditure only for professional fees and travel!
costs for legal practitioners relating to the IWSR process.

( Y Qu-e-e'-‘-sm?déqveélnmem Office for Aboriginal and Torres Strait Islander Partnerships
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Settlement documentation to be completed and returmed to WSHB

For each eligible claimant advised, the legal practitioner must:
Complete Legal Practitioner's Checklist

- Complete Practitioner's Cerlificate

- Witness the Deed of Agreement, where the Claimant decides lo
execute
Collect Payment instructions

The legal practitioner will deliver originals of all signed Deeds of
Agreement and supporting documentation (as above) to WSHB within 5
working days

Special arrangements may be made when claimants are in remote
locations

If the 5 day deadline cannot be met, the legal practitioner will advise the
WSHB in writing as soon as possible and within the 5 day response
period

The legal practitioner will advise the WSHB which claimants have either
declined to sign or have asked for more time

6.11 Deeds of Agreement - Receipt and processing
NB. Deeds of Agreement are original legal documents and must not
be date stamped or marked in any other way.

WSHB

Date stamp Deed of Agreement on the day they are received

For Deads received from non-Queensland claimants, copy the front
page and date stamp COPY ONLY on the day received

Check thal the Deeds of Agreement have been completed correctly,
signed, and witnessed

Check that the following completed and signed

documentation Is attached

- Practitioner's Checklist

- Practitioner’s Certificate

. Payment Instructions

- if documents are Incomplete or lacking refer back to the relevant
Regional Office or, for non-Queenstand residents, the relevant legal
practitioner.

. Check that all detalls on the Deed of Agreement, particularly the
signature, match those on the claim form and the Raparations
Database,

. If any of the details are incorrect consult the relevant Reglonal Office
to investigate, or in the case of claimants oulside of Queensland,
consult the relevant legal practitioner for clarification

. When verified correct, receipt the Deeds of Agreement on the
Database

- Commence payments process.

Queensland Government
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6.12 Payment of eligible claimants (WSHB)

6.12.1 Living claimants

Processing payments

Administration Officer

Collect claimant paperwork from filing area

Update database

Select claim/s to be processed from DoA Return o WESH list

Check and enter payment details (Edif Payments button)

If details provided on EFT Application Form have not been verified by

bank, phone the relevant bank.

e Give your name and the name of the Department, and request
verification of the detalls submitted.

* Note the bank's advice (| e. verified or invalid) on the EFT form, initial

and date.

If Invalld, payment s to be made by cheque.

Print Ministerial Apology and Payment Letter.

Attach DOA Batch sheet to these letters

Print SIGN OFF sheet (Print/Process button) and sign

Attach signed SIGN OFF sheet to claim form/s and pass to another

administration officer to verifiy

Verifying officer

Check data entry
Select Region from drop-down list from Main Menu and click on
Payment Detlails Oulstanding
Select claim/s to be processed (Edit Payments button)
Check all payment details (name, address, salutation, BSB number,
Account name and number,) against Claim form and EFT Form or verify
that it is a cheque payment and, if correct, verify payment (Payment
Ready box) and save

« Sign the SIGN OFF sheel near signature of officer who entered
payment details

« Pass all documents to Resource Officer

Resource Officer

« check all payment details for accuracy and countersign SIGN OFF
sheel
check there are Apology and Payment letters for all claims in the batch
« pass all documents to Manager. WSHB for approval of payment

(‘ 3 Queensland Government Office for Aboriginal and Torres Strait Islander Partnerships
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l Manager
« Check DOA and accompanying documentation (details, certifications,
signatures)
If all is in order, execute Deed of Agreement
Select claim/s to be approved from Approval of Payment list by
selecting each clalm Individually and approve payment (Print/Process
button)

. » Sign the Approval of Payments SIGN OFF sheet and pass all
documents to Senior Administration Officer

Senior Administration Officer

« Perform SAP Upload (select claims on Dalabase SAP Upload list and
Print/Process button) - can be performed once a day only

« Database will send emall to Senior Administration Officer with upload
details

« Forward SAP Upload email to Kevin Kelly, Financial Services Unil
(FSU), cc to Resource Officer

« Make twa photocopies of tha Approval of Payments Sign Off sheet
Send original to Kevin Kelly, FSU and attach DO NOT POST cover
sheet

- File one copy on WSH/422 — Approval of payment
Attach one copy to Ministerial Apology and Payment letters

Send Ministenal letters to Minister's Office for signature

File Batch Cover sheets as follows;
DOAs received by Region - WSH/426

- DOAs receivedy by WSH - WSH/425

« File SAP Upload print-out In WSH/423

Mailing Payments
Administration Officer

Collect payments from Financlal Services Unit
Collect signed Apology and Payment Letters from Minister's Office
Collate letters and payments (cheques or EFT remittance advices)
Photocapy
Executed Deed of Agreement (l.e signed by Manager and
witnessed by Administraton Officer)
Cheque or remittance advice
« Mail to claimant
- Ministerial Apology
Ministerial payment letter
Copy of Deed of Agreement
- Centrelink Advice
- Cheque or EFT remittance advice

{ o g—‘—‘g ensland Government Office tor Aboriginal and Yorres Strait Islander Partnerships
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e Give copies of cheques and remittance advice to
Resource Officer for SAP Acquittal (see below)
* Once Resource Officer has acquitted payments:
File original Deeds of Agreement open-faced in clear A4 protection
sheets with copy of payment inserted in the middle
- Print Claim View from the Database for each paid claim, attach to
claimant paperwork and file

SAP Payment Acquittal
Resource Officer

« Acquit payments on Database on receiving Remittance Advice from
Finance Branch (SAP Payment Acquittal and Print/Process button)

« Select claims individually to open payment acquittal screen,

« Update with Payment referance number from copies of
cheque/remittance advice and save
Return to SAP Payment Acquittal table

» Print, sign and date SIGN OFF sheet and file in WSH/424,

* Retum coples of cheque/remittance advice to Senior Administration
Officer

Deceased claimants
Succession Act

« Payment of deceased claims |s made in accordance with the
Queensland Succession Act 1981 and advice from the Public Trustee.
* There is no requirement for a Deed of Agraement in respect of a
deceased saligible claimant.
* The first charge upon a deceased estate is the funeral expenses.
« In determining who/how to pay an eligible deceased claim, the
Assessor and/or Administration Officer must ascertain
- Whether there Is a funeral debt (i.e funeral costs still to be paid); or
If the funeral costs have been paid, whether or not the person who
paid seeks reimbursement; or
- If there is no funeral debt/reimbursement to be pald, whether or not
there is a will

X Queenslqn_d_(.m nt Office for Aboriginal and Torres Strait Islander Partnerships
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Payment / reimbursement of funeral costs

[+) utstandi e e

' « WSHB requires an lavoice from the Funeral Company made out to the
Department on behalf of a member of the deceasad claimant's family
for funeral costs (up to the maximum IWSR payment of $4,000 or

" $2.,000 whichaver Is ralevant)

« [f authorised by the deceased claimant’s family, the Senlor
Administration Officer will liaise directly with the Funeral Company

g fo m f

« WSHB requires a copy of the receipt from the Funeral Company or
payee, for funeral costs in the name of the claimant, made out in the
namae of the person who is seeking reimbursement

Where no funeral debtreimbursement to be paid or an unspent
balance remains

« |f the deceased left a will, the payment/balance is sent to the executor
to administer as part of the estate

« |fthe deceased died intestate
The assessor undertakes genealogical research 1o enable the
Public Trustee to determine the nghtful beneficiaries.
The payment/balance is sent o the Public Trustee logether with the
genealogical information to administer as part of the estate or
(subject to advice from the Public Trustee) to the surviving
spouse,

Making Manual Payments

» Eligible deceased claims are pald by manual payment (as payment is
made to someone other than the claimant)

« NB. Deceased claims may have multiple payees (e.g. where more
than one person has contributed to tha funaral and received a receipt
from the Funeral Company).

« NB. Some claims may remain as FACT on the IWSR Database | e.
further action :s required because there is a balance still unpad once
funeral costs have baen reimbursed or paid

{ \ Queensland Government Office for Aboriginal and Torres Strait Islander Partnerships
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« Obtain correct Tax Invoice from Funeral Company which must be:
addressed to Department of Aboriginal and Torres Strall Islander
Policy (not DATSIP), PO Box 397, Brisbane Albert Street, Qld 4002
! - made out on behalf of the member of deceased claimants family
with whom the Department and the Funeral Company are dealing;
- for the total amount ($4,000 or $2,000) to which the claimant is
) entitied or a lesser amount (NB. The invoiced amount cannot
exceed the reparations entitlement)
« Obtain Funeral Company's payment detalls including ABN and address,;
and set up as vendor using FORM FIN 23.
* Update IWSR Database under Payment Details Outstanding:
Manual payment
Funeral company details
» Print off and attach signed cover sheet
« Pass all documents to another administration officer to verify

Verifiying Officer

« check accuracy of payment detalls and save as 'Ready’
« Sign cover sheet

* Pass all documents to Resource Officer

Resource Officer
« check data entry for accuracy of paymeat details,

« initial as correct and
« pass all documents to Manager, VWSHB for approval of payment

Manager

* Check Involce and other documentation

* Approve payment on IWSR database

« Sign the SIGN OFF sheet and pass all documents to Senior
Administration Officer

Admin ti r

* Perform "dummy’ upload of manual payment
(Database will generate email to AO4, but because this is a manual
payment email cannot be sent to FSU)

« Documents referred to onginating administration officer.

( QueenSland Govunm"m Office for Abariginal and Torres Strait Islander Partnerships
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« Raise FORM FIN 10 voucher to enable manual payment (as per
Tax Involce)

Refer to Resource Officer to check

Make two photocopies of completed and signed FORM FIN 10
Send onginal under cover of a DO NOT POST sheet to Ciiff Bauer at
FSU for processing

Prepare funeral expenses payment letter addressed to relevant family
member (See: worksav/indigenous Wages and Savings Reparations/
deceasod ostafesAunoral expenses lefter) and refer to Manager for
signature

e Copy signed letter

Collect cheque or EFT payment advice from FSU and photocopy

Mail letter and photocoples of tax invoice and cheque/remittance
advice sent fo Funeral Company to relevant family member

Flie one copy of FORM FIN 10 on WSH/418 and other copy with
clalmant paperwork

if payment is to be made by cheque. mall to funeral company.

Resaurce Officer
¢« Check and if okay refer to Manager, WSHB for signature as

delegate

To reimburse someone for the payment of funeral costs

r
« Obtain a copy of the receipt either from the Funeral Company or payee
for funeral costs in the name of the claimant,
made out in the name of the persan/s seeking reimbursement
« Establish person/s in whose name the receipt is made out as vendor/s
using FORM FIN 23.
* Update IWSR Database under Payment Details Outstanding
- Manual payment (note that reimbursement must be for $4,000 or
$2,000 depending on entittement or a lesser amount, It cannot
exceed the claimant's entitlement)
- Payee delalls
Print off and attach signed cover sheet
Pass all documents to another administration officer to venfy

Verifiying Officer
» check accuracy of payment details and save as ‘Ready’

» Sign cover sheet
« Pass all documents to Resourca Officer

Resource Officer
« check data entry for accuracy of paymeant detalls,

e initial as correct and
* pass all documents to Manager, WSHB for approval of payment

/4
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Check receipt and other documentation

Apprave payment on IWSR database

‘ « Sign the SIGN OFF sheet and pass all documents to Senior
Administration Officer

Senior Administration Officer

« Perform "dummy’ upload of manual payment (Database will generate
email ta AO4, but because this is a manual payment email cannot be
sant to FSU)

» Documents referred to originating administration officer

Administration Officer

« Raise FORM FIN 10 voucher to enable manual payment (as per the
receipt)

Refer to Resource Officer to check

Make two photacopies of completed FORM FIN 10

Send original under cover of a DO NOT POST sheet to Chiff

Baver at FSU for processing

Prepare funeral reimbursement payment letter addressed to relevant
person (See: worksav/indigenous Wages and Savings Reparations/
deceased estates/reimbursement lefter) and refer to Manager for
signature

Copy signed letter

Collect cheque or remittance advice from FSU and photocopy

Mail letter and remittance advice/cheque to person being
reimbursed.

File one copy of FORM FIN 10 on WSH/418 and other copy

with claimant paperwork

Resource Officer
* Check and if okay refer to Manager, WSHB for signature as delegate

ministratio cer
« Make two photocopies of completed FORM FIN 10
« Send original under cover of a DO NOT POST sheet to Cliff Bauer at

FSU for processing

» Prepare funeral reimbursement payment letier addressed to relevant
person (See: worksav/indigenous Wages and Savings Reparalions/
deceased estates/reimbursement letter) and refer to Manager for
signature
Copy signed letter
Collect cheque or remittance advice from FSU and photocopy
Mall letter and remittance advice/cheque to person being reimbursed,
File one capy of FORM FIN 10 on WSH/418 and other copy with
claimant paperwork

{ , Queensland Government Office for Aboriginal and Torres Strait Islander Partnerships
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6.12.3 Payment Acquittal
Resource Officer

Acquit payments on Dalabase on receving Remittance Advice from
Finance Branch (SAP Payment Acquittal and Print/Process button)
Select claims individually to open payment acquittal screen,

Update with Payment reference number from copies of
cheque/remittance advice and save.

Return ta SAP Payment Acquittal table.

Print, sign and date SIGN OFF sheet and file in WSH/424,

Retumn copies of cheque/remittance advica to Senior Administration
Officer

Rejected EFT Payments

\

Queensland Government
S o Deoartment of Communities 50

FSU will advise Senlor Administration Officer by email when an EFT
payment is rejected

r
Forward FSU email to Bath Mason {Vendor Clerk, IWSR), cc to Kevin
Kelly and Michael Carmody FSU, requesting that
Vendor number be changed from EFT to CHQ

Kevin Kelly and Michael Carmody be advised when the vendor is
changed
Cheques are clearly marked NOT TO BE POSTED
WSHB be advised by phone when cheques are ready

Update IWSR Database Comments field with advice from FSU. "EFT
rejected; CHQ payment to be organised; date of update”
Mark EFT remittance advice "REJECTED" and date
Collect cheque and photacopy

Prepare EFT rejection letter for each claimant for Manager's signalure
(see: h/programs/worksav/indigenous Wages & Savings Reparations /
Finance Forms / EFT rejection letter.doc) and photocopy signed letter
Mall cheque and EFT rejection letter to claimant

Update IWSR Database Comments field with CHQ number,

payment reference number, date cheque posted
Acquit cheque payment on database

File copy of all EFT rejection emails and correspondence on “EF T
Rejections’ file folder heid on Senior Administration Officer’s desk

File copy of all EFT rejection emall and correspondence, letter to
claimant, and cheque with claim form

Print Ciaim View from the Database for each paid claim, attach to
claimant paperwork and file

File copy of rejected EFT remittance advice and cheque in Deed of
Agreement file

Office for Aboriginal and Torres Strait Islander Partnerships
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Part7 Medically unfit person (MUP) claimants

7.1 Overview

» Medically unfit Claimants are those clalmants who, because of physical,
medical or mental incapacity, cannot
Complete and/or sign a Clalm Form;
- Understand legal advics;
Legally sign a Deed of Agreement,

* MUP Ciaimants generally have someone who cares for them (a Carer)
who may or may not also have Enduring Power of Attorney or
Guardianship for them These persons may lodge a claim on behalf of
the MUP Claimant.

* Where a person has documented proof of Power of Attorney or
Guardianship on bahalf of a Claimant, the Database will show that
Claimant as MUPP. For MUPP Claimants:
All correspondence will be sent to the Guardian or person with
Power of Attorney

- Where a MUPP Claimant is assessed as eligible, before a payment
can be made the Guardian or person with Power of Attorney must
sign a Deed of Agreement on their behalf, after receiving legal
advice about what acceptance of the offer means

* Where a person has documented avidence (refer below) that they are
the Carer of a Claimant, but has no legal authority to sign a Deed of
Agreement on thelr behalf, the Database will show that Claimant as
MUPC. For MUPC Claimants:

- All correspondence will be sent to the Carer

- Where 3 MUPC Claimant is assessed as eligible, before a payment
can be made the Carer must sign an Acknowledgement of Payment
form, have It witnessed and return it to the Department.

- If the Carer would like to receive independent legal
advice about what the Acknowledgement Form means
before signing I, they can contact the relevant Regional Office
The Regional Office will then arrange free, independent legal advice
for the Carer In the same way as for other Claimants.

7.2 Processing of MUP claims

Regional Office (Queensiand claims)
« Enter claims as MUP and forward ta WSHB

@ Queensmn: Govelr&menl Office tor Aboriginal and Torres Strait Islander Partnerships
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Work and Savings Histories Branch
] « Administration staff fo enter new (non-Queensiand) claims as MUF
e Asgsessors to determine whether ciaim is MUPP or MUPC and note

' Assessment Form accordingly
If documentary evidence is not attached to the claim form, the
assessor will follow up with the contact person to obtain the
necessary documentation,

I « Administration staff to update the Claimant’s Database fila to MUPP or

MUPC.

‘ REGIONS PLEASE NOTE:
| « [f a lawyer advises that an ellgible claimant does not have the
capacity to legally sign a Deed of Agreement, please:
| 1. Advise WSHB immediately; and. if possible,
2. ascertain whether anyone has either:
Guardlanship or Power of Attorney and. f so. obtain the
documentary evidence and forward to WSHB, or
Carer status and, if so, cbtain the documentary evidence and
forward to WSHB.

* Once appropriate documents are received by WSHB and the Database
updated, the relevant Deed of Agreement (MUPP) or
Acknowledgement of Payment form (MUPC) can be generated and
actioned

Documentary evidence of carer/agency status for MUPC claimants

¢ The circumstances of MUPC claimanis vary from case to case
« Depending on those circumstances, acceptable documentary evidence
denhfylng the carer may be one or other of the following:
Cantrelink notice -~ identifying person as acknowledged carer of
MUPC claimant
Centrelink nolice — advice of payment of Carer pension in relation
lo MUPC claimant
- Statement from Manager of an Aged Care Hostel or Nursing
Home (on letterhead) whare MUPC claimant s a resident -
|dentifying manager or other person as appropriate agent
Statement from Abonginal or Island Council
(on letterhead) — |dentfying Manager of an Aged Care
Hostel or Nursing Home where MUPC claimant is a resident, as
appropriate agent
Statement/Statutary Declaration from child or spouse of MUPC
Claimant - identifying another person as appropriate agent/carer
Statutory Declaration from child/spouse - nominating self as
appropriate agent/carer (there |s a presumption that children act In
the Interest of their parents)
« Where none of the above apply, Manager WSHB to determine (or refer
to Director-General of Communities to detarmina) what other
— documentary evidence is-acceplable. - S

( Queenﬂand Govemmem Office for Aboriginal and Torres Strait Islander Partnerships
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MUPP claims

Work and Savings Historles Branch

¢ For MUPP Claimants with a Pending status, WSHB will:
generate an eligibility letter and EFT form and mall to the Guardian
or Person with Power of Attorney,
| - arrange the provision of independent legal advice;
- receive signed Deeds of Agreement from the legal practitioner,

Pending MUPC claims
Work and Savings Histories Branch

» Manager will refer each MUPC claim assessed as eligible to the
Director-General to endorse MUPC status.

* |fand when approved by Director-General of the Department of
Communities, Manager will approve assessment result.

« Generate an eligibllity letter, EFT form, Acknowledgement of Payment
Form and Paymant Instructions and mail them to the Carer, and

« Ifrequested by the Carer, arrange the provision of independent legal
advice (note that provision of legal advice is not a requirement but is
optional), and

* Receive signed Acknowledgement of Payment forms.

7.3 Payment of MUP claims
7.3.1 MUPP claims

¢ The payment is made either by:
EFT to an account in the name of the Claimant, or
Cheque in the name of the Claimant

7.3.2 MUPC claims

* Payment will be made in one of the following ways (NB. the eligibility
letter and Acknowledgement of Payment specify that the payment is to
be used only on behalf of, and In the best interests of the claimant);

a) Where the claimant has a bank account in their name, or in the
namae of the carer “In Trust For” the claimant, the payment is made
by EFT to that account,

b) Where the claimant does not have a bank account and Centrelink
pays their pension directly to the carer, the payment is made by
chaque to the claimant,

c) Where the claimant does not have a bank account and the
claimant’s carer is not the recipient of Centrelink payments on their
behalf, lo be referred to the Manager WSHB to determine how
payment will be made

( Queens""d Government Office for Aboriginal and Torres Strail Istander Partnerships
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pPart8 Claimants resident in Papua New Guinea
8.1 IWSR Process Plan for PNG Claimants

) Communication/contact
* To be thraugh the border liaison officer of PNG

Lodging claims

« OATSIP wlil accept all claim forms via the barder liaison officer who wiil
contact all the Treaty Villages to give information and to complete and
collact forms

! ‘Eligible’ advice
« Wil be given through the border lalson contact

| Legal advice and Indemnity
« A solicitor will accompany the OATSIP team on its visits to the villages
to sign Deed of Agreements Legal services will be consulted about the
legal issues around a Deed of Agreement in Australian Law being
signed in PNG

Payments - bank accounts
» Eligible claimants will be advised to open bank accounts in PNG and
payments will be transfarred to those accounts

Deceased claimants
» Settlements same as being proposed for Australian claimants.

Part9 Recovery of overpayments

WSHB

* Immediately a WSHB Officer becomes aware that an overpayment or
double payment has been made, advise the Senior Administration
Officer

Senlor Administration Officer

* Advise the Manager, WSHB of the ovarpayment providing all relevant
paperwork including the file, the vendor report and financial report
information

« Contact the Senlor Finance Officer, Recelvables and Banking Section,
Financial Services Unlt, Corporate Services Centre to advise and request a
stop payment if possible

» |f the payment has already been made, IMMEDIATELY raise a FORM FIN
64 (Request for Tax Invoice or Adjustment Note) and forward to the Senior
Finance Officer, Receivables and Banking Section, Financ:al Services Unit,
Corporate Services Centre,

b gtﬁe_nsland G-ov.e.' nment Office for Aboriginal and Torres Strait Islander Partnerships
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Draft a letter to the claimant for signature by the Assistant Director Genera
which,
Glves detalls of the date the payment was made, the cheque number or
‘ EFT details, the value of the payment and in the case of an EFT payment,
detalis of the bank account to which il was transferred,
Includes a copy of the Tax Invoice
Advises that the cheque/EFT amount in full must be returned to the
Manager, Work and Savings Histories Branch within 14 days of the date
of this letter
- Advises that any enquiries may be made to the WSHB Freecall number,

« |f claimant wants to make alternative arrangements for repayment, discuss
options first with the Senior Finance Officer, Recelvables and Banking
Sectlon, Financial Services Unit, Corporate Services Centre before reaching
agreement with the claimant

« When all or part of the overpayment is returned, Senior Administration Officer
notes repayment on the database and immediately forwards repayment to the
Senior Finance Officer, Receivables and Banking Section, Financial Services
Unit, Corparate Services. [Note that if the Departmental cheque is
returned this is to be returned to CSC for cancellation - not payment
into the Department’s account].

» [fthere is no satisfactory response from the claimant within designated
timeframes, discuss options for further action with the Senlor Finance Officer
Receivables and Banking Section, Financial Services Unit, Corporate
Services Centre.

Refer to the Financial Procedures Manual Book 1 section

* 1.7.4-Accounts Receivable - Overdue Accounts for the follow up
procedure to recover outstanding funds that are not pald in line with the
terms of payment,

' QueenS|a"d Govemmem Office for Aboriginal and Torres Strait Islander Partnerships
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Part 10 Monitoring and reporting

) » YWSHB will monitor the progress of the IWSR Process and provide monthly
' reports to the Minlster, Director-General, Assistant Director-General,
v Executive Director and Regional Directors, including as a minimum;
Number of claims
- Received
assessed
: pad
Number of claims assessed as.
-  eligible to be paid
pending
ineligible
Number and slatus of claims categorised by.
Priority group
Former DATSIP Region

« Other reports and analysis will be provided as and when required.

Part 11 Forms and documents

Claimant forms

Claim Form

Claim Form Instruction Sheet

Deceased Claimants Supplementary Claim Form *
Additional Information form *

Change of Address Form *

EFT application form *

Letters

Acknowledging receipt of claim
» Living Claimant ~
» Deceased/Medically Unfit Claimant -

Adwvising assessed as inellgible
» Living claimant - DOB after 31 December 1956 ~

Living claimant - No records found establishing eligibility ~

Deceased or medically unfit clalmants - DOB after 31 December 1856 ~
Deceased or medically unfit claimants - DOD before 9 May 2002 ~
Deceased or medically unfit claimants - No records found establishing
eligibibty ~

/
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] . Lmng clairnants No rocorda !oundestablishing sligibilily ~
) e [acaased or madically vefil claimants - No records found establighing
g etigioliity ~

|

« Lwlngclalmams -
) * Decesaged clalmarts -
' »  Madicalty urfit claimanta {MUPP) - Guardian or Powar of Aftorney ~

f . Modlcally unﬁt danrnsnla (MUPC) whem thena i No Guardlnn andfor no-one
with 8 Power of Altomay, bul somaone has documentad Carer etatus ~

. Payman L etlera

Living clalmants - Minlslertal Payment advics ~

Living clatmants - Ministeriai Apology ~

Living clalmants - Centrelink advics ~

#edically urfit cka/mants - Mintsterial Peyment advica ~
Medlcally urfit clalmanis - Centralink advice ~
Daceased claimanty - DATS|P Payment letter ~

Ltgal advice and Dead of Agreamant

Deed of Agreement ~

Dead of Agrasmant (madically unfit - MUPP) ~
Payment [matruction Form -

Practitioner's Cerifcata ~

Legal Practitionec’s Checklist ~

,_
® F B @

Acknowledgement of payment (MUPC claimants)
v Acknowledgement af Paymenl form ~
» Fayment (nstrucbon Form ~

- Adminlstration formns
: » New Claims Checkimst *

s Assessmant Form ~

» Deeda of Agraement Chacklist *

Informeticn matenals
» Information Sheats ¥
= Q8AN
» Fower Poin( Prasanlations
» Answenng Client Querjes *

) Queensland Government
i Depariment of Commun s ;.;mm far Abortginal and Tarres Stralt (slander Partnarships
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| Indigenous Wages and Savings Reparations
Process - Round Two Payments

PROCEDURES MANUAL
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1. Introduction

f The addandum to the Procadures Manual has been designad to azslet the administration
of payments of Lhe {ndigenous Wages and Savings Reparations (IWSR) process round
I lwo,

The Queensland Governmaent introduced the IWSR Process in November 2002. This was
not related to the issue of undarpayment of wages. The process offared limited paymaents
] to people whose wages and savings were controlled under Queanaland ‘Prolsction Acts',
Paopie allve on § May 2002 wha wera barn before 1852 weve siig ol for payment of
$4,000 and pacpia born betwaen 1952 and 1958 were cliglble for $2,000 during the frst
1 raund of IWBR.

The second round payment is provided to all aligible claimants from the first round of
k TWSR. and Is $3.000 and $1,600 respactively.

The addendum also includas a brief backgraurd outilning petivities by Quesnsiarnd
{ Gavernment which [ead to the payment of tha IWSR, Dsfinitions haves also been
included to asslst in the understanding of Ihe administrative procadures,

Pleasa note: All staff are encouragad to seek advice from (hair respective supaivisor at
any tima for clarification of administrative procedures.

A —

bitp: Awww atstp gld dov. su/programsiiwsesirouingd-two-payments. himi

—

2. Background Information and key dates

——

1864-1688 lagislation provided for camplata protaction of parsons within its scops
including the control of their working (ives, esrnings and proparty .
' 1965-1871 assisted persons, pamarily Lhose realdents upon reseryes, continued to bae
{ subjsct lo Departmental managemant,

1897 Protaction Act Queenskand govamment could declane any Aboriginal a ward of
slate & tonlrol every aspect of Lhelr lives.
1904 all employment, wagea and savings wars aontrolled by govemment under
compulsory labour contracts. ‘
1910 govermment took levies from wages of peopia llving on reserves
' 1919 government began to lake deductions from eaminge from relief/setilament
' mainfenance.

19331866 individua) Bavings Bank accounis wane controlked by the Department.

1939 The Act of 1939 provided for @ Wetfare Fund,
' 1943 government set up Aboriginal Welfare Fund to recelve wages levies & profits from
resarve enterprisas, o ba usad lo dsvéiop enterprisas on raserves.
49656 The Act of 196%5 abdlishad the system of compulsory deductions for welfars and
othsr purposes and continued the system of management of wages and property only for
those persons who wers ‘assisted’.

Queenslgnd Government Office for Aboriginel end Torres Strait (alander Partnerships
Depattmant of Commun|ties 3
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2002 May ¥: Ihe Covemmant Negoliallon Team compeising the Premiar
' and Minlster for Trade, the Daputy Premier, Treasurer and Minister for Sport,
[ and the Mintstar for Abanginal and Tomes Btrakt isiander Palicy. met with

g rapresertatives of QAILSS and of the Aboriginal and Torres Strert Islander Advisary
. Board.

! v A Government offer was labled at this mesting and QAILSS wer asked to

D coneutt wilh the community on the offer and retum with proposals by 8 August.

As the ouicomes of this process suppartad tha offar procesding.

2002 November: the Government announced thal the offar was (0 proceed

« [n making the reparation cffer tha Govemmant recognized that eny compensation
process based an research of Government records would be extremely time and

: resourca intensive, poasibly unauccessful and probably inconciusive for the

majorily of claimants.

' » The offar was capped at $55 4M, with individual payments of athsr $4000 or

: $2000, pius a range of othar reparation inkiatives.

» The differing amounts reflact the assumption that.

- people bom before 31 Decamber 1851 were subject to the Aborighial Proteciion
and Restriction of the Sale of Opiun Ac! 1837 and/or the Aborinais
Preservalion and ‘Prolection Acl’ 1939 and thalr wagesfaavings ware subject to

T intensiva controls; and
- those born between 1952 and 1858 ware mors likely 1o have worked and had
their savings controlled under the Aborigines and Tomes Streil islanders Affaws
' Adl 1985. This Act removed somie of the contrads, auch as compulsory
i coniributions to ke Abarigines Waelfare Fund, includad in tha sardier legislation.
2002: tha Qepartmert bagan ths process of scanning and indexing many Lhousands of
docurments including personal fiies, savings benk ledger cards, child endowment paymesnt
cards. and communily wages records. This faciitabed the resesrch and assesament
pracess for tha Indigenous Wages and Savings Reparations iniialive.
2003 February: Commencemerd of tha firat round of WSR procsss.
2008 January M™ No [urther accaptanciss of new IWSR applicalions aler Ihls date
2008 December Finailsation of the first round of (WSR payments by the Department of
i Aboriginal snd Torrea Strart |slarider Farinershipa (DATSIP)
i 2008 May: Recommencement of the second round of reparalion payments.

4. Definitions/Glossary of terms

Adult Guardlan - A staiutory officer who can acl as an adult's decssron maker in
persanal health cgre, ifestyle and same legal maiters under an order by the GAAT
consent to health care weues and investiyste alkegations of neglect, abuaa or
expieitation aganst an adult.

Affidavit evidence- An affidavit is & writtan statement prepared by a
party or winess. (1 [s Ue main way you presant avidence (facts ol the case) lo & court.
Any sffidavit you file In cour 10 support @ cage must be gaerved on all parties,

Queensland Government
Dgpartment of Commmitias

Office for Abovixinal and Torres Stratl Islandes Partnerships
B
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Assisted perzons- Aboriginal people who had their property managed by
the local protecior, who usad thek wagés lo pay debts or do what was best
far the family,

Benaficiary- a broad definition for any pamson or antity {like a charity) who

is la récelve assets-or profite from an estata, a trust, an insurance policy or

any insfrument In which there |a distribution, There |s also en "Incidental beneficlary™ or a
“third party beneficiary” who gails a banafil although nat spetifically named, such as
samdone who will make a profil if 8 plecs of property is disiributed to anather.

Capacity - An adult [s deemed {0 have capacly If they are capable of undersianding the
nature and effect of ihe decisions they are making and ¢an freely and volurntanly make
those decislons and can communicate those dscisions In some way

-~

Certifled Copy- A centified copy. I8 a ¢opy of an original document that has been
certifled as 3 tnde and correct copy by & persan who 16 autharigsd ta wilness a statlulory
I declaralion Perzons who are authorised to winess statutary declecstions junder the

-~—

Commoowaalth Statutory Declarations Ac1 1969) includs:
¢  Accountant {Charlered or Ceitified)

. Clek of a Qourl

-

. Commissiahar fos Afigavits

7

) » Commisslaner for Declarations
N . Denlist

l o Justca of Iha Paace

] . Legsal Practitioner
a Magistraie

. Medica! Praclitionars

» Nurse
| . Pnammacits
. Pollee Officar
. Post Office Manager
¢ Sherlff or Sheriffs Qfficar
»  Taacher

| s« \Velerinary Surgeon

Qne«_egsland GO.VE rnment Office for Aboriginal end Tores Stralt (stander Partnarships
'S GCepartment of Communities 8
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Statutory declaration (a) - Is a written statement deciared fo be trus In the
prasenca of an suthorisad witnesa. A parson wishing (o use a slatulory daciaration in
; connection with a law of tha Commonweatth, the Australian Capital Teritary or certain

; other Torrilories muet meka the declaralion in acoordance with the Stafulory Declarations
Act 1259 (the Act} and the Siattory Decleralions Reguwiations 1993 (the Regutations),

Under the Act a pamon who wiiflly makes a false stalemeni in a alatutory declaration is
guilty of an offence and may be fined or Jailed, or both

l ‘Stolen Wages'- Austratian slate jeglalation from the (ste 1800s estabiished
government control of tha lives of many Indigenous Austraiians, Induding
control of financial eamings and entitiemenis. Oflen, indigenous Australians only
' racaived & portion of their wages or entitlamenta with the remainder baing paid Into

E various trust funds. This practice is referred to as 'stolen wages'. The Queansland, Naw
) South Walea and YWestern Australlan state govermmenta are now taking variaus actions
In this area, while Indigenovs Australians in other staisa are conskdaring their poaition.

Undetpaymeet of Avard Wages Process (UAW)- The Queens/and Governmant
introduced the payment towerds UAW in May 1958. This pracess mads a singke payment
! of $7,.0D0 avedabie to indlgenous pecpla employed by the govamment on Aboriginal
: reserves batwsan 1375 and 19686 which was when the Qusenstand govermment's policy
of paying betow-award ratas to Indiganous paaple formally andad.

5,729 claims were paid under the UAVY pracess, fotaling approximately $40 million.

Paid Carer - is someons wha receives remuneration lar taring for an gdult from any
gource other than a carer payment or benefit recelved from the Commaonwealth or a
Stale

Parsanal mattes - for an aduil. I8 a mattsr relating fo the adult's came Including the
gdult's health care or walfare. it does notinciude a special parsonal maitar or special
heatth malier

Pawer of Attorney - There ane two typed of power of attormey.
= genaecal powar of attomay

» enduring power of altomey

; A general power of attomay & given (o somaane to maka inancial decisiona on your
v behalf whan you are absent, for example, ff you are overseas and need someone alsa lo
sell your house or pay your bills

y An enduring powsr cf attornay Is pul in place in the sveni somelhing happens (& you -
usually liineds or accident - that you will be unable 10 meke your own decisions.

Public Advocate - The Pubhc Advocale's role is {o idenlify widespread stuations of
abuse. exploltation ar neglect of paopke with impared capacity due (o shortcomings In
the systems or facHitles of a service pravider and then reposts these findings to Slate
Partiament.

EI Queensland Government Office tur Aboriginal and Torres StruR Isisnder Partmerships
Department of Cammunities g
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8. IWSR PROCESS - Role of regional office & IWSR team

!
. REGIONAL OFFICES  CLABMANYS WSR TEAM
|
|1 Pravide information to
! support clalmant's
. complelion of sent forms .
F Anawer anty quaries?

(nformation sessions

Queensland Goverriment .
@’ Bepartment of Communities 1(;cha for Aboriginal and Tarves Strait Lsiander Purtnerships
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7. Chanpge of Status

Clamants may have changad thelr stalus since the first round of IWSR payments, and
] supporiing mformation will be sought to verdly thasr change of atatus.

In most Instancas, tha change of status will be relaled 10 a claimant's death, or ihair
'capacity’ may heve changad allher physically andiar mentaky rendering them ta ba
daclared as & ‘'madically unfil person’ (MUP) (Database definiton anly) Anocther potentis)
change of atatus wil be that of an Identifled ‘carer’ for clalmants wha were previously
[dentified a8 MUP's. [n all instances, verification will ba sought.

B. Deceasad Estates

Did the claimant havs a Lasl Wil and Tastamani?

1 Yu. to progress the estate the departments requires.

A certifiad copy of the clamant's Last Will and Testament.

- A copy of the claimants Death Certificate OR a copy of daananis death certificats,
deeth nformation form, luneral notice, eulogy, written confimadion from 1he Regtstry
of Births, Dealhs and Mamiages

- Coniact detalis of the Execulor’s of the eslate

- Bank detailz of tha executor’s of the estate

———a

If No, the claimant diad {nlestats. Lising the Succession Act as a guids the department
requines:
A Statutery Declaration completed by & family member, staling that the claimant did
not lsava a Will. Then:

Esiabtish f thare are any cutstanding funeral expenses to be pakd,
If yea, a lax involce made out in the name of Depertment of Communities with the
outsianding amount |8 required for paymanl to be made direcl to the Funaral
Company.
If No, a paid receipt or a Siatutory Declaration stating that thers are no
outslending luneral expansas js requied.

2 If estate money loft over:

Establish if any person/s and /or aqganisation 3 aaeking reimbumsment of uneral

sxpenses already paid.
If yea, the person / organisation needs te produca a pad recslpt for funeral
axpenzes {includes: pald account from funeral company and tombsione -
exciudes: tnmbstona openlng celetrations, alrfares for family, clothing for family
aic)
I¥ No, Statulory Dedaration staling that no one in sasking rimbursamant, ar Lhat
Lhe person / organisation |s wavering thelr right for réimbursement is raquired.

|L Dg,ueensl:fng GOVEHr‘n ment Office tar Abotiginal and Torran Strait Istander Partnerships
epariman’ mmuniies 12
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If tha fuinaral axpenses have baen pald ard there is no réimbursement:
Establish d the family is wanling to the eslate money towards a headstona {
' tambalone for the claimant's gravé sile.

if yes, he family is requirad (o place an order with a headstona company and the
| department |s to be bilied diractly.

If theve ia any estate money lafl over after the above steps:
! Sdenlify who the living beneficiaryfies ara.

If thare [ a Uving spouse:

' Evidance required:

o either a copy of claimants death ceriificate, death information form, Runeral

nolice, eulogy. writtan confirmation frorm the Regrstry of Births, Deaths and

! Marriages.

' + pither a copy of the Marriage Certificate, writlen canfirmation from the Reglstry
of Births, Deaths and Masriages, dapartmantal record or a Statutory Daclarabon
stating delails about gefacto relalionship.

« [fdivorcad, need copy of divorce papers

» [f applicable, a current marriage cerlificale

¢ f adpplicabla' a Stalutory Declaration regarding defacta relatlonship at the time
of death.

* Nole;

- if agpamated from legal wife and naver divorcad, the lagal wite ks s(ll considerad tha
legal banaficlary,
- If separated from legai wite ard has & defacto, will need la seek advice.

if thare s no living epause, but there ame living children:
Evidence raquired:

« Egliher a copy of claimants dealh certificate, death Information form, funeras
notice, gulogy. writien confirmation from the Regisiry of Bihs, Deaths and
Marriages.

» |fmarred eithar a copy of the Marriage Certificale, written sonfimnation from the
Registry of Binhs, Deaths and Marriages, departmsnwt racord or a Statulory
Deciaration slating details about defacto ralalionship,

« Either a copy of childran's birth cartiicates {this may the younpgeg! or all of tha
children) or written confirmation from the Registry of Birthe, Daathe and
Marriages.

» Hany chlldren are deceased, need death certificals oc written confirmation from
the Reglsiry of Births Deaths and Marriages.

* Note;
- {he State of Queenaland does not recognise Traditional adeptions.

- {he isting of children on death certlficates e only sa acourate as the advice provided by
the informani, 0 the birth cantificatas for tha children may he requirad.

_ Queensland Government Office for Ahorigingl and Tarces StraR islander Petnarships
Oepartmenl of Communitis 13
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I thevw i no living spouse, no Hving children, but there am living
parents;

e D

Evidencs requined:

« eithec @ copy of claimanile death certificate, death information form, funeral
nolica. eulogy. wiltten confirmalion from the Registry of Birtha, Deaths and
Mamiages.

N = {fclalmant's spolise ia deceased, wrilten confirmation of tha death from the
Registry of Birihs, Deaths and Mamages, deparimanial record of a death
cartificate

: » [l claimant was divorced rom thsir spouse, a copy of dvorce papers are

) required of verbal confimation from the Famiy Law Caurl can be obtained by

WSR Officera.

p + N there are nt children of the claimant, we require a Statutory Declarstion

: stating that.

« |[fany deceased c¢hildren of the clamant, nead death cerlificale or wrilten

confirmation from the Regialry of Birthe Oeaths and Mamiagas,

« Toconfinm Lha living parants of the ciaimant, B copy of the clafmant’s birth

carificale or wrttan confirmation from Lthe Regisiry of Births, Deaths and

Marrigges s required.

e -

If there is no living spouse, no kving ¢hildren, no living parents, but there are lving
f slolings:

Evidence required.

« either @ copy of claimants death certificate, dealh information form, luneral
notice. eulogy, writlan confirmation from |he Reglstry of Births, Dealhs ang
Marmiagea,

= [l claimant's spouse is deceased, written confirmation of the death from the
Registry of Births, Osaths and Marriagas, departmental record or a dealh
cartificate

- o Hclaimant was divorced from [heir spousa, a copy of divoroe papars me

’ required or verbal eonfirmation from e Family Law Court can be obialnad by
MSR COfficers.

« |fthere sre no children of the claimant. we require a Statutory Declaratian
slaling thal

« | any dacaased chikiren of the claimanl, nssd death caclificala or written
confirmation from tha Registry of Brthe Dealhs and Merriages,

« [fclaimant's parents are daceasad, a copy of the parents’ death cartificates,
vritten confirmation from the Regisiry of Births, Deaths and Marriages or
departmental racords {lo help cenfim sibllngs).

» To confirm claimant's slblings. thelr birth centificates, writlen confirmation from
the Registry of Births, Deaths and Mamiages or departmerntsl records

» Daath certificalea of writlen confirmation from the Regrstry of Births,
; Dealhs and Marmages o deparimsntal records of any of the claimanl’e slblings
; who have passad away,

i Quesnsland Governmeant
1 Department of Communies 15;““ for Aboriginal and Torres Strait lslsndes Partnerships
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i there |8 no living spousa, na living children, no living parents and no
living siblings:

A tase is to bb put up to the managec. of any living relatives found.

8, When to do 2 file note

’ The Indigenous Wages and Savings Raparationa database hes capacily to add cammenis 1o
each Individual claim,

Officers can add small comments that add value o or are imporiant (o the individual clalm.
For example:
» The claimant glves his/her permission for IWSR slalf to speak to {person’s nama)
' about thelr claim,
» (Name} daughtes of caimant advised (hat her fathar passed away on dd/mmiyy,
(Nama) confirmed thal she is the axeculor of his estate and Ihat she will post or Fax
a cartifisd copy of hiz W,
» Documanis (name type} recelvad on {date), still waiting on (documants)

A file note is required when a comment / issue cannot be summed Up n a few sentences or
the isaua is contentious, confidential and’ar sensitive and should not be logged inta the
database. For example:

Beneficiary ressarch (ssues, contalning sensiive fsmlly information.

Parsconal information dround & ¢taimani's medical condition or mertal capacty,

Background information regarding a clalmant ~ change of status from the first round

payment. ,

Cultural lssues - Tradltional adoplans of olhar family issues

A phone conversation that i= cantenlious or containg [mponrant Information

Any msue that nesds:to be documeriled.

if appropriata a comment can be plaged in the dalabase to crogs reference that there Iz a file
nole on the cleimant's file regarding the particular issue. For Example:

» Retar o ctaim form for irformation regarding cument medica! condition.
10. Request for priority payment
Prcrily payment reques!s can be mede on the grounds of:

¢ Serous llinass
v Finandal Diflculties

Queensland Government Ot for Abociginal and Torres Stralt tsander astnecships
Depatimant of Communities 15
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Serlous llinees

Claimants who haye 8 serious {linass will be consldersd for & prionty payment

depending on Ihe sevadty of their ilness. (n all imstances @ medical cartificata will ba

required on lettarhead, and all enquirars witl ba advised thal the Managar may be contacting

X the Medical Officer. All of Ihese claimad will be epproved by 1he Managar only and

considerad on a case by case basts. Please note thel a chronkc medical condllion doés not

necassarlly denota a ‘serious illness’, all requests will be determined on 8 cass by case tasis

l by the Managsr.

Financial Cifficultes

Claimanis who request priority paymen! dus to financial difficutties wlll be

" conadared, but In most cases ara not likely 1o receive a priorty payment ag our cllent base s
over the age of 51 with a large number of daimante over |he age of 85 year.

[ To request & priofity payment, the claimant needs to provide either

» A medicai leiter oulining thelr medical condition, or

s A leller autlining their inanciel situation,
Priority payment decisions are made gt the dicretion of the Manager, Reparations Team,
v The Manager, Reparations Team is (o:
' « note the documentation praviced by the claimant of the pnority payment decision
i s [(orward the paperwork 1o a3 mamber of the Raparations administrafion bsam 1o
K update the Reparationa Database and take appropriate action.

' Admin team to take appoptiata action than file documentation with SR claim fom.
11. A guide on how to respond to phone calis

” Payments

Same claimanis are very anxious about when they will raceive their second payment.

If ihe payment tias not been procasssd, we need to ensura Lhal we stick to the standard
i reply thal peyments will be pald within 28 days on recelpt of the EFT form,

If the paymeni han besn processed, wa can give an agpraximate time frame after we check
" with the eenior administration officer.

Deceased Eitates

* Refer o the Deceasad Estate saction of the procedure manusi for tha process and
; evidence required.

¢ Queensland Government

h
'

Office For Aboriginal and Torres Stmit (slspder Partinarships
Deparrmeant of Communities 16
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Wa naed (o ba mindful thet relativas of deceased claimants could till be
grieving and this ¢an be a very emaotional tima far Ihem. H a claimant has
' passed away recently. we can pay the furieral company dirsclly. Thea funeral company

needs to bill the Department (Department of Communilies) diractly {tax involce) and payment
] will be. made within 26 days of receipt.

It la axtremely imperiani to remembar culttral protacols at this time and baar in mind that
I sometimeas It i3 naceasacy Lo Qo against cultural protocols to finalise the aslate.

If this /s a general deceased eslate enqulry. expisin the procedure to ihe family.,

' If the family {8 In an emolional stale tramsfar the call through io the Sanlor Pragram Officar or
Program Officers,

| incoming Calls

Scme clalmanis purchasa phone cards aspecially 1o conlact us or have fimited cradit on
mobile phones. If you know that the claimant ts using a mobile phone or hae called STD
another number lhen provide them with the toll free 1800 phone number or ask if you can call
tharn back immediatsly.

Queensland Government
Bepartment of Communitias 1?’11‘1“ for Aboriginel and Totres Stralt Islende Parinerships
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Quuestion

Answer

VWhat is tha sesond round Reparations Offar?

The sacoad round Reparations Offer is:
*  $3,000 to paopie who praviousty
roskved a 34,000 reparations
paymant
+ 31,200 0 people who previQusly
received a $2,000 repanatione
paymant.

Wil this offer be the fmal citer?

Yes

Wha s eligible for s offec?

How many peaple ats eligible?

Peopte whe applled and were sssassed as

elgitie for inal round Reparations paymenta

are ellgible for this offar.

A total of 5,569 people are sligihls. Of Ihese:
4,211 praviously racalved $4,000

1.342 praviously racslved £2,000

8 wars sssessed as sigible but did not
accapt the offer. (these will be offered this
offer, but this iz being approved by the
Pramiar).

[ Whare ia tha monay coming from?

| This Is monay that was left over from the firet
1 round of the reperations process. The
I Queansland Government sliccaled up o

$55.4 million for reparations payments in
2002. Whan Lhe pracess was finalised,
$18.528 millen had baen pald (¢ eligible
claimants, leaving $35.672 milllon unepsal,

How much will be used for these paymenis?

Appraximately $14.6 million witt be used for
Lhese payments.

"What will happen to the rest of ths money?

The res! of Ihe ungpant balance, togathar
with the balance of the Aborlgines Weltare
Fund wilt be used lo establish the Indiganous
Queenslanders Foundalion.

%Eﬂsl!ﬂd EOVErmEn: Dffice for Abariginei and Tarres StraR 1stander Parinarahips
Depsitmant of Communities 18
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QUESTION _ _ ANSWER

What fs this Fdundation? Tha Indigenous Quesnstand Foundation
{IQF) will be a public foundation sat up to
sarye the State's Aboriginal and Tomea Strait
Islander peoples by providing & funding
source for scholarshlps for Aboeriginel and
Torres Strait lalander childzen and young

| paopla, '

' When will psople recelfva ihis paymert? Paymants will be made cver an eighteen
month period commeneing in May 2008, with
‘ prigrity givan to slderly pesople and people

' who are seriausly ill.

' Will | ba pald sufomastically? Paymant will net be an automatic process, as
. we wlfl have to contact peopie and varily thelfr
datails and get them to finalise soms

! paperwork, bafore we can pay tham.

How do [ make sure thal | gsl paid?

What about family members wha have if you wish to make a ciaim on behalf of @ |
pasaed ewsy since thay recsived their deceased relalive who raceived a reparations
reparations payment? paymaent you wll need to provide proal of

that pergan's birth date as well as proof of
when lhey passed away, Pi2aas call {800
619 605 or 1800 805 087 to provide us wilh
your details and wo will then gat back in

touch with you.

| didn’t claim becausa [ though the offer The final date for applications wae 31

wasn't enaugh, Now'that it is golng to be January 2008, No further claims will be

topped up, can | put in @ claim? acoepted.

T'wash't egible in the first round of "IThe sacond round of paymenta-are for |

Reparatlang; can | put in anather claim? peaple who were eligible for tha first round of
paymsents, you ars not atie (0 put in anothar
Slaim.

Queensiand Government

@ Department of Cammanitias 1tg!ﬁiu-l‘w Aboriginsl end Torres Strait Isiander Partnerships
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QUESTION ANSWER
|, [y 0 the Queensland The reparations offer was made in 2002 by the Queensiand
[ | Goverrnmant maka the anginal Govamment [n the apdiril of raconcilistian, It recognised the
| raparations offer? hlgtoricad injustices suffared by many Abosginal and Torres Siralt

lslander Queensiandam through tha controls imposad succassive

governmants ovar thei{r wages and savings during the peariod from
the 1880s to the aarly 1970s.

The Queensland Govemmesn was committed to negotiating an
outcome Lo this madtar, racognising that legal actions were jikaty
lo bs exiramely complex and expensiva and would lake time to
msoive,

Because a ot of paapie affactad by past conlrols over thair wagss
and aavinga weare elderly, tha Governmant offered a almple and
speady way to resolve thase lscuss. Undey this offer, priority was
given tc paying eldarly people and those who ware eertously ill.

Whal was the oniginal offes?

The Quesasiand Govemment made an offer of up to $55.4 militon

for ndhvidual reparations paymends, The affer includad:

» $£4,000 {o each person alive on 9 May 2002, who was subject
o Government controls over their wages or savings and who
was born on of bafore 31 Cecember 1851,

e $2,000 to each person alive on 8 May 2002, who was subject
to Governmant controls aver their wages ar savings and who
ware bom between 1 January 1852 and 31 Dacembac 1958:

A wrlittan apology;
» A parllamentary acknowledgsment - a statemet in the
Lepislative Asssmbly; and
= A pratocal 1o acknowledge Traditional Ownérs al the
cammenoamenl of all officlal govemment bushess.

My relaliva, who was a claimant

. | during the firat round, has been

, | umwell and no (enger has the ability
to understand what this offer will
maean to them, what shoudd | do?

Speclal consideration is being made to ensure that the second
round payment will be paid inta an acgount for the claimant.

Bhould the claimant's capacty be affectad eince the kast round af
paymeants, it ls advisable for the family or canevs ¢ comlact 1800
818 S05 or 1800 809 067

i [ ¥ 2 claimant was ciassed as [ the event that @ carer has changad, those cuently caring for
\ | 'Madically Unfit' during (he first mund | tha ciaimant will naad lo advise Ihe Reparallons Team by phening
of payments and the carer has 1800 619 B05 or 1800 808 067
: | changed since thal tme, what
+ | Bctions naad t6 be taken?
i
L QUGUI'IS'HI'Id Government Office for Aboriginal and Torres Strall islsnder Pactnerships

Pepartmeart of Communilas
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'‘QUESTION

ANSWER

How is the Departmant handling the
prionity of reparations paymertis?-

The first priotlly for the Department is to pay the most elderly snd
thase with critical linesaed. Othar people will progressively be
paid in order af their date of birth.

| armn critécaily ill and reduire my
payment sarlier than plannad, what
dao | do?

If you are ceitically Il, you may be elgible far an earfisr payment,
howavar yau will need to advise tha Reparations Team by
phoning 1800 819:505 or 1800 808 097, The Manager of Lhe -
Reparatione Taam #ll assess sl of these anquiries once
appropriate documentation has been recalived, you will NOT be
aulomatically paid

Whan will lke Depariment ba
arranginp to settlo the payments with
PNG?

Special consideration is belng given te PNG claimants. Thesa
claimants will ba paid following ha Ausirakan payments, and g
dedicated leam is following up the procass for payments such as
apening bank accounlts and procesaing payments, and
complsling a dedlcated visit to PNG following the wet season to
follow-up on complications.

Internal FAQ: What ig the process for
setiing daceased estates?

Claims on behalf of a deceasad parson should also have

attached copies af one of the following:
o Death certificate; or

Funsral notics; or.

Order of sery|ce; or

Medical certificale of cause of death; or a

Burial certificate

Once the death [s vanfied, according to the Succession

Act 1881, the following procedura musl be foliowed;

There 2 no requirament o amand s Deed of Agreement in

respect of a deceasead eligible daimant.

o Tt firsl charge upon @ deceased oatate is the funeral
XpBISes.

t  |n determining who/how to pay an sligible decaasad clalm,
{he Assessor andior Administration Officer must ascestain;

o Whather there is a funeral debt (i.e. funaral costs aiill to be
pald), or

o If the funeral cosls have been pald, whather or nof ihe
parson who paid seeks reimbursement; or

o [f Ihere i no funeral debi/mimbureamant ta be pald,
whethear or not thers is a will,

a Further processes are adoplad 1o procesd with paymenl
of benoficianes.

c o000

o

Queenstand Government
Department of Communities

OFfice for Aboriginal and Torres Strait Islander Parterships
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1 | QUESTION ANSWER

j intsrnal FAG: What do | do whan { Claxify with the supsrvisor, and contact the claimarit on the phane
[ | am auepicious of a signalure on the | number provided to dlarify the detals provided, Ask them their

' | retumad EFT form? date of birth, and other Information which only tha claimant woavid

be aware of.
Check the datsbase n the comments field.

infamal FAQ: What should | do

Abvays ask to spaak dirsctly ta the clamam (o obtain conaard to

. | when @ clamant’s relative phones provide information to the relstive/carsr. Verify the claimants
* | requesiting detais about tha identity by anking questions onily Lha catmant woulkd know, such
1 | Payment? as their date of birth and place of birth,
! ‘ Check the comments field [n the database.
Intarmal FAQ: Whai do dowhen! | in {he frst instance establish whether the claimiant completad a

' | have besn advieed that a clamant s
" | decemaed?

will,
Check tha databasa in {ha comments fiald.

| Queansland Government
' Department of CommunRles

Office far Aboriginal and Torres Strait tslander Partnerships
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GUIDELINES - STOLEN WAGES REPARATION SCHEME WA

Part 1 — Preliminary

1. Short Title
These Guidelines may be cited as the Stolen Wages Reparation Scheme WA
Guidelines.

2. Commencement
The Stolen Wages Reparation Scheme WA Guidelines come into effect from 6 March
2012.

3. Interpretation
In these Guidelines, unless the contrary intention appears :
“Applicant” means a person who submits an Application to the Department of
Indigenous Affairs by the closing date, for an Ex gratia payment under the Stolen
Wages Reparation Scheme WA pursuant to these Guidelines;
“Application” means Stolen Wages Reparation Scheme WA Application and
Declaration for an Ex gratia payment under the Stolen Wages Reparation Scheme
WA pursuant to these Guidelines in the prescribed form referred to in Schedule 1;
“Assessor” means a person who is employed by the Department of Indigenous
Affairs and includes Policy Officers, Senior Policy Officers, Principal Policy Officers,
the Project Director and other Stolen Wages Reparation Scheme WA team members;
“Closing date” means 5:00pm (Perth, Western Australia), on 6 September 2012;
“Department” means the Department of Indigenous Affairs;
“Eligible Applicant” means a living person who:

(1) is an Aboriginal or Torres Strait Islander person born before 1958;

(2) from the age of 14 years or older was resident at a Government Native Welfare
Settlement in Western Australia;

(3) while resident at one or more of the Government Native Welfare Settlements in
Western Australia experienced direct Western Australian Government control
over the Applicant’s income and all or part of the income was withheld from the
Applicant; and

(4) was never repaid the outstanding monies owed by the Western Australian
Government.
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“Ex gratia payment” means a payment made voluntarily as an act of grace, without
recognising liability or obligation;

“Government” means the past and present State Government of Western Australia.

Part 2 - Purpose and Intent of the Stolen Wages Reparation Scheme WA
4. Purpose and Intent of Payment of the Stolen Wages Reparation Scheme WA

(1) The approval of an Ex gratia payment is an expression of regret on behalf of the
Western Australian State Government towards Aboriginal and Torres Strait
Islander people who fulfil the Eligibility Requirements set out in Section 5 of these
Guidelines. An Ex gratia payment is not intended to represent full reparation.

(2) The Stolen Wages Reparation Scheme WA does not require or make provision for
hearings or negotiating an Ex gratia payment. The intent of the Western
Australian State Government is to avoid the expense, delay and stress that any
such processes necessarily involve.

(3) Neither the submission of an Application or an Ex gratia payment by the
Department to any Applicant shall in any way affect the legal rights which that
Applicant may otherwise have.

Part 3 - Applying for an Ex gratia Payment
5. Eligibility Requirements

(1) An Ex gratia payment under these Guidelines may not be made unless the
Applicant is a living person who:

(a) is an Aboriginal or Torres Strait Islander person born before 1958;

(b) from the age of 14 years or older was resident at a Government Native Welfare
Settlement in Western Australia;

(c) while resident at one or more Western Australian Government Native Welfare
Settlements in Western Australia experienced direct government control over
the Applicant's income and all or part of the income was withheld from the
Applicant; and

(d) was never repaid the outstanding monies owed by the Western Australian
Government.

(2) An Applicant may only make one Application for an Ex gratia payment under the
Stolen Wages Reparation Scheme WA.
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6. Time limit for making an Application
Applications under the Stolen Wages Reparation Scheme WA must be received by
the Closing Date. No applications will be accepted after the Closing Date of 5:00pm
(Perth, Western Australia) on 6 September 2012.

7. Access to Application

An Application for an Ex gratia payment under the Stolen Wages Reparation Scheme
WA is available via:

(1) Download from the Department of Indigenous Affairs internet website at
www.dia.wa.gov.au; or

(2) Calling 1800 441 570 (free call) and requesting an Application be mailed in the
post.
8. How to make an Application
(1) An Application must:
(a) be made in writing on the Application set out in Schedule 1 of these Guidelines;

(b) include proof of the Applicant’s identity as required under Section 7 or Section
8 of the Application;

(c) be addressed and posted to:
Stolen Wages Reparation Scheme WA
PO Box 7770, Cloisters Square
Perth WA 6850, and
(d) be received by the Department before the Closing Date.
(2) It is recommended that the Applicant keeps a photocopy of their Application for
future reference.
9. Applicant’s Personal Details and Information
(1) An Applicant must in the Application provide:

(a) their current full legal name and current address;

(b) their current occupation;


http://www.dia.wa.qov.au
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(c) their current home phone number, if applicable, mobile phone number, if
applicable and email address, if applicable;

(d) their date of birth, in days, months and years, as far as it is known;
(e) details of any other names the Applicant has been or is currently known by;
(f) the name or names of the Government Native Welfare Settlement or
Settlements in Western Australia the Applicant was resident at, at age 14 years or
older; and
(g) details of any name change since birth, whether through marriage, de facto
relationship, deed poll or other means.
10. Applicant’s Proof of Identification

(1) As required by Section 7 of the Application the Applicant must submit two (2)
certified copies of at least two (2) of the required forms of identification. Original
copies of documents must not be submitted.

(2) Certified copies of those documents set out in Section 7 of the Application shall
be deemed to be acceptable proof of identity for the purposes of the Stolen
Wages Reparation Scheme WA.

(3) A witness certifying the copies of the original documents must also cite the
original documents.

(4) A certified copy must:

(a) be a true copy of the original document;

(b) have the words “| certify this appears to be a true copy of the document
produced to me on (date)” clearly written by a witness on the certified copy;
and

(c) be signed by a witness i.e. a person qualified to witness a Statutory
Declaration as set out in the Oaths, Affidavits and Statutory Declarations
Act 2005 and as set out in Schedule 2 of the Application;

(d) have the witness' name, qualification as witness, and date clearly printed on
the certified copy.
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11.Lack of Proof of Identity

(1) Where an Applicant cannot verify their identity through the production of
acceptable proof of identity as set out in Section 7 of the Application, then the
Applicant must complete Section 8 of the Application.

(2) Pursuant to Section 8 of the Application, the Applicant must obtain a Statutory
Declaration from each of two (2) independent Referees (refer to Schedule 4).

(3) The Referees must not be related to the Applicant by birth or marriage and must
have known the Applicant for at least twelve (12) months.

(4) The two (2) Statutory Declarations must form part of the Application at Schedule
4.

(5) The Statutory Declarations will be used by the Assessor to assess and make a
determination that in the absence of documentary proof of identity the Applicant is
the person they declare they are.

12. Authorisation of Persons to Assist

If an Applicant chooses to seek assistance from an independent person, friend or
family member to complete an Application, Section 9 of the Application should be
completed.

13.Information sought from Government Records

The Department may contact, discuss and obtain relevant information from other
Government records relating only to the details contained in this Application.
Information sought will be limited to cross-checking names, addresses, date of births,
residency at Government Native Welfare Settlements in Western Australia and dates
of residency at Government Native Welfare Settlements in Western Australia.

14.Payment Authorisation

(1) An Applicant must provide details of the nominated bank account into which the
payment will be made by the Department if the Application is approved.

(2) In completing Section 11 of the Application an Applicant must ensure that the
Bank account number and BSB number are correct, as the Department will make
automatic payment into that account.
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(3) The Department will not make any further investigation to verify that the account
number and BSB numbers provided relate to an account held by the Applicant.

(4) The Department takes no responsibility for making payment into an account not
belonging to an Applicant, if an Applicant has made an error in his or her
Application.

15. Guardianship and Administration Act
If a person entitled to make an Application is a Represented Person within the
meaning of the Guardianship and Administration Act 1990 (WA), the Application may
be made on his or her behalf by the person’s guardian or administrator appointed
under that legislation.

16.Power of Attorney

If a person entitled to make an Application has granted power of attorney to another

person, the Application may be made on his or her behalf by their attorney.

17.Death of an Applicant

If the Department receives notification that an Applicant has died after his or her

Application has been received by the Department, but before a payment has been

approved, then subject to the Application being complete and subsequently

approved, an Ex gratia payment will be made to the nominated bank account set out

in Section 11 of the Application and in accordance with the Administration Act 1903

and the Aboriginal Affairs Planning Authority Act 1972.

Part 4 - Assessment of an Application
18.Assessment Process

When an Application is received by the Department an Assessor will:

(1) Assess whether the Application is complete or incomplete;

(2) If the Application is incomplete:

(a)the Assessor will telephone, write or email the Applicant advising the

Applicant what information or documentation is required to complete the
Application;
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(b) the Applicant will be given thirty (30) days to reply, and, if no response is
received within 30 days, the Application will be considered to have ceased;
and

(c) if a complete Application is received within thirty (30) days the Application will
be assessed in accordance with Subsection 18(3).

(3) If the Application is complete:

(a) write to the Applicant acknowledging receipt of the Application and advising
that an Assessor will assess the Application;

(b) assess the Application and make an intermediate determination as to whether
the Application should be approved or not approved; and

(c) forward the Application to the Project Director who will then consider whether
to approve the Application;

(4) If an Application is approved by the Project Director an Ex gratia payment will be
made directly into the account of the Applicant and a letter confirming payment
will be sent to the Applicant.

(5) If an Application is not approved by the Project Director the Applicant will be
advised by letter.
19.General Functions of an Assessor

(1) For the purposes of assisting Applicants an Assessor may carry out the following
general functions:

(a) ensure that each Application is fully completed and that all available
documentary evidence is provided, including, if necessary, telephoning the
Applicant to discuss the Application before the Application is assessed;

(b) if the Applicant is unavailable by telephone, request the Applicant to provide
further information, documentation or comment by making the request in writing
giving thirty (30) days to reply, and, if no response is received within thirty (30)
days the Application will be considered to have ceased;

(c) conduct informal telephone conferences with the Applicant to further assist him
or her in the presentation of his or her Application if necessary;

(d) generally provide information and assistance as necessary to Applicants;

(e) assessors must determine Applications expeditiously and without formality
having regard to the requirements of natural justice as far as this is practicable

10
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under the Stolen Wages Reparation Scheme WA, and as required by these
Guidelines; and

(f) in assessing an Application, Assessors are not bound by rules or practice as to
evidence or procedure but may inform themselves in any manner they think fit
and determine a matter on the basis that they are or are not reasonably
satisfied that the Applicant is eligible for the Ex Gratia payment.

20.Payment Amount

Should an Application be approved under Section 18, the Applicant will receive up to
$2,000.

21.Complaint Process

(1) The quantum of the Ex gratia payment cannot be the subject of a complaint by an
Applicant.

(2) An Applicant's complaint shall only be made on the following grounds:
(a) an error of process occurred; and/or
(b) an error of fact was made.

(3) An Applicant may make a complaint to the Stolen Wages Reparation Scheme WA
Complaints Manager who will manage the complaint according to the Stolen
Wages Reparation Scheme Complaints Internal Policy and Procedures
Guidelines. All complaints should be mailed to:

Complaints Manager

Stolen Wages Reparation Scheme WA
PO Box 7770, Cloisters Square

Perth WA 6850

(4) If the complaint is found to have merit under Subsections 21(2) then the
Application will be remitted to a Review Panel for further review. A determination
shall be made by the Review Panel to either dismiss the complaint or substitute
their own decision.

(5)If an Applicant is not satisfied with the outcome of their complaint under
Subsection 21(4) then they have available to them a complaints process with the
Western Australian State Ombudsman's office under the provisions of the
Parliamentary Commissioners Act 1971.

11
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22.Access to Records

(1) Applications and supporting documentation relating to the Application once
received by the Department, become a state record and the keeping of the
records, or archiving of the records, is subject to the State Records Act 2000 (WA)
and the record keeping plan of the Department.

(2) In the event that records provided to the Stolen Wages Reparation Scheme WA
are required by law to be produced to a court or tribunal, or to any other agency, to
comply with a legal obligation, then the Stolen Wages Reparation Scheme WA
shall at all times act subject to the provisions of the Freedom of Information Act
1992 (WA) and any other relevant Commonwealth or State legislation.

(3) Subject to Subsection 22(2) an Applicant upon written request will be provided
with a copy of the Application they have lodged with the Stolen Wages Reparation
Scheme WA.

Part 5 — Miscellaneous
23.Effect on Legal Rights

Nothing in these Guidelines shall affect the legal rights that a person may otherwise
have.

24.Confidentiality

All information and documentation provided by the Applicant to the Stolen Wages
Reparation Scheme WA for the purposes of assessing and determining an Application
under these Guidelines shall remain confidential, except to the extent that it is
required to be disclosed to locate the Applicant’s records or otherwise progress the
Application, provided always that the Applicant has agreed in writing to authorise the
Stolen Wages Reparation Scheme WA to disclose such information to other persons,
government departments or agencies.

25.Costs

All costs incurred by an Applicant in connection with his or her Application are to be
borne by the Applicant. The Department does not provide funding to assist with
making Applications nor will the Department reimburse any costs incurred by an
Applicant in association with his or her Applications.

12
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26.Effect of Giving False Information
(1) In this section:
“Information” means any information given:
(a) in an Application;

(b) in a written or verbal response to a request made, or a notice given, to the
Applicant, persons authorised to assist, personal representative or attorney.

(2) Where the Project Director is satisfied that an Applicant has provided information
to the Stolen Wages Reparation Scheme WA that is false, the Application may be
rejected.

27.Applicants with Incomplete Application who cannot be located

(1) If reasonable attempts have been made to contact the Applicant but the Applicant
cannot be located then the assessment of the Application shall cease.

(2) The Project Director may consider that special circumstances apply to make
approval of a payment where the Applicant has been located and the missing
information provided at a later date.

(3) If the Applicant cannot be located before the Closing Date then their Application
shall not be considered a valid Application and no Ex gratia Payment shall be paid.

28. Amendments of Guidelines

These Guidelines may be amended from time to time with the approval of the Project
Director.

13
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APPLICATION
Stolen Wages Reparation Scheme WA

Includes:

Schedule 1 - Application Form

Schedule 2 — List of Suitable Witnesses to the Application
Schedule 3 - Instructions for Witnesses

Schedule 4 - Referee Statutory Declarations

Schedule 5 — Checklist
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Office Use Only
Ref No:

SCHEDULE 1

APPLICATION AND DECLARATION FOR STOLEN WAGES REPARATION SCHEME WA

The Closing Date for lodging the Application is 5:00pm (Perth, Western Australia), 6 September 2012.

APPLICANT DETAILS

| (full Name of Applicant)

of (current street address)

Suburb / Town State Post Code

Occupation

(compulsory requirement under the Oaths, Affidavils and Statulory Declarations Acl 2005)

Phone

Email

Mobile

do sincerely declare as follows:

1. 1 have also been known by the following names:

/ /
(name) (from day/month/year)

/ /
(name) (from day/month/year)

2. | am an Aboriginal or Torres Strait Islander person born before 1958.

3. My date of birth is / /
(day/month/year)

(Qualification as Wilness)
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4. From the age of 14 years or older, | was a resident at:

from / / to / /
(place) (day/month/year) (day/month/year)

from / / to / /
(place) (day/month/year) (day/month/year)

from / / to / /
(place) (day/month/year) (day/month/year)

5. While resident at one or more of the institutions set out in Section 4 of this Application, |
experienced direct Western Australian Government control over my income and all or part of
my income was withheld from me.

6. | have never received the outstanding monies owed to me by the Western Australian
Government.

IDENTIFICATION

7. As proof of my identity, | attach at Schedule 2, two (2) certified copies of at least two (2) of
the following documents:

Birth Certificate

Birth Extract

Current Drivers License

Passport

Medicare Card

Centrelink Card

Credit Card or Bank Account Card
Utilities Bills

OR

8. | am unable to provide proof of identification as set out in Section 7 of this Application. |
attach at Schedule 4, two (2) Statutory Declarations from two (2) independent referees
declaring my identification.

--------------------------------------------------------------------------------

......................................

(Qualilication as Wilness)
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AUTHORISATION OF PERSONS TO ASSIST - OPTIONAL

9. | authorise the following person/s to assist me in processing and completing my
Application for the Stolen Wages Reparation Scheme WA Ex gratia payment. This person
may contact, discuss and provide any supporting documentation to the Department of
Indigenous Affairs in relation to any aspect of my Application.

Name

Address

Phone

Email

Mobile

10. If Section 9 of this Application applies, | authorise the Department of Indigenous Affairs
to contact, discuss, provide or request any information or any supporting documentation in

relation to any aspect of my Application from the person or persons authorised to assist me
as set out in Section 9 of this Application.

- -

.....

(Qualiication as Witness)
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PAYMENT AUTHORISATION

11.Should my Application for an Ex gratia payment be approved pursuant to the Stolen
Wages Reparation Scheme WA, | authorise the Department of Indigenous Affairs to deposit
the payment via electronic funds transfer into my bank account as follows:

Name of Account Bank

BSB No. Bank Account No.
Should you wish to submit supporting information with your Application, this may assist with
the assessment process.

This declaration is true and | know that it is an offence to make a declaration knowing that it
is false in a material particular.

This declaration is made under the Oaths, Affidavits and Statutory Declarations Act 2006.

a \

(place)

on

(date)

In the presence of —

by
} (Signature of person making the declaration)

(Qualification as Witness) }

Applications should be mailed to:

Stolen Wages Reparation Scheme WA
PO Box 7770, Cloisters Square
Perth WA 6850
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SCHEDULE 2

LIST OF SUITABLE WITNESSES to the APPLICATION AND DECLARATION
OATHS, AFFIDAVITS AND STATUTORY DECLARATIONS ACT 2005

The Application and Declaration must be made before any of the following persons:

Item

Formal description

Informal description

1.

10.

1.

12,

A member of the academic staff of an institution
established under any of the following Acts —

*  Curtin University of Technology Act 1966;

= Edith Cowan University Act 1984;

*  Murdoch University Act 1973;

*  University of Notre Dame Australia Act 1989;
*  University of Western Australia Act 1911;

*  Vocational Education and Training Act 1996.
A member of any of the following bodies —

*  Association of Taxation and Management
Accountants (ACN 002 876 208);

+ CPA Australia (ACN 008 392 452);

* The Institute of Chartered Accountants in Australia

(ARBN 084 642 571);

* Institute of Public Accountants

(ACN 004 130 643);

* National Tax & Accountants’ Association Limited

(ACN 057 551 854),

A person who is registered under the Architecls

Act 2004.

An Australian Consular Officer within the meaning of
the Consular Fees Act 1955 of the Commonwealth.

An Australian Diplomatic Officer within the meaning of
the Consular Fees Act 1955 of the Commonwealth.

A bailiff appointed under the Civil Judgments

Enforcement Act 2004.

A person appointed to be in charge of the head office
or any branch office of an authorised deposit-taking
institution carrying on business in the State under the

Banking Act 1959 of the Commonwealth.

A member of Chartered Secrelaries Australia Limited

(ACN 008 615 950).

A person who is registered under the Heaith
Practitioner Regulation National Law (Western
Australia) in the pharmacy profession.

A person who is registered under the Health

Praclitioner Regulation National Law (Western
Ausiralia) in the chiropractic profession,

A person registered as an auditor or a liquidator under

the Corporations Act 2001 of the Commonwealth.

A judge, master, magistrate, registrar or clerk, or the
chief executive officer, of any court of the State or the

Commonwealth,

Academic
(post-secondary
institution)

Accountant

Architect
Australian Consular

Officer

Australian Diplomatic
Officer
Bailiff

Bank manager

Chartered secretary

Chemist

Chiropractor

Company auditor or
liquidator
Court officer
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Item Formal description Informal description
13. A member of the Australian Defence Force who is —  Defence force officer
« an officer within the meaning of the Defence Force
Discipline Act 1982 of the Commonwealth;
* anon-commissioned officer within the meaning of
that Act with 5 or more years of continuous
service; or
+ awarrant officer within the meaning of that Act.
14. A person registered under the Health Praclitioner Dentist
Regulation National Law (Westem Australia) in the
dental profession whose name is entered on the
Dentists Division of the Register of Dental Practitioners
kept under that Law.
15. A person who is registered under the Health Doctor
Practitioner Regulation National Law (Western
Australia) in the medical profession.
15A. A person appointed under the Parliamentary and Electorate officer of a
Electorate Staff (Employment) Act 1992 member of State
section 4(1)(b)(i) or (2)(b)(1) Parliament
186. A member of the Institution of Engineers, Australia, Engineer
other than at the grade of student.
17. The secretary of an organisalion of employees or Industrial organisation
employers that is registered under one of the following secretary
Acts —
* Industrial Relations Act 1979;
+  Workplace Relations Act 1996 of the
Commonwealth.
18. A member of the National Insurance Brokers Insurance broker
Associalion of Australia (ACN 006 093 849).
19. A Justice of the Peace. Justice of the Peace
19A. A person who is a member of the Authority's staff Landgate officer
within the meaning given to that term by the Land
Information Authority Act 2006 section 3.
20. An Australian lawyer within the meaning of that term in  Lawyer
the Legal Profession Act 2008 section 3.
21, The chief executive officer or deputy chief executive Local government CEO
officer of a local government. or deputy CEO
22, A member of the council of a local government within ~ Local government
the meaning of the Local Government Act 1995. councillor
23, A member of the Australasian Institute of Chartered Loss adjuster
Loss Adjusters (ACN 074 804 167).
24, An authorised celebrant within the meaning of the Marriage celebrant
Marriage Act 1961 of the Commonwealth,
25. A member of either House of Parliament of the State or Member of Parliament
of the Commonwealth,
26. A minister of religion registered under Part IV Minister of religion
Division 1 of the Marriage Act 1961 of the
Commonwealth.
27. A person registered under the Health Practitioner Nurse
Regulation Nalional Law (Western Australia) in the
nursing and midwifery profession.
28. A person registered under the Health Practitioner Optometrist
Regulation National Law (Western Australia) in the
optometry profession.
29, A registered patent attorney under the Patents Patent attorney

Act 1990 of the Commonwealth.



Item Formal description Informal description

30. A person registered under the Health Praclitioner Physiotherapist
Regulation National Law (Western Australia) in the
physiotherapy profession.

31. A person registered under the Health Practitioner Podiatrist
Regulation National Law (Western Auslralia) in the
podiatry profession,

32, A police officer. Police officer

33. The person in charge of an office established by, or Post office manager
conducted by an agent of, Australia Post within the
meaning of the Australian Postal Corporation Act 1989
of the Commonwealth.

34, A person registered under the Health Practitioner Psychologist
Regulation National Law (Weslern Australia) in the
psychology profession.

35. A public notary within the meaning of the Public Public notary
Notaries Act 1979.

36. An officer of the Commonwealth public service. Public servant

(Commonwealth)

37. A person who is employed under the Public Sector Public servant (State)
Management Act 1994 Part 3,

38. The holder of a licence under the Real Eslate and Real estate agent
Business Agents Act 1978.

39. The holder of a licence under the Seftlement Agents  Seltlement agent
Act 1981.

40. The Sheriff of Western Australia and any deputy sheriff Sheriff or deputy sheriff
appointed by the Sheriff of Western Australia.

41. A licensed surveyor within the meaning of the Licensed Surveyor
Surveyors Act 1909.

42. A person employed as a member of the teaching staff Teacher
within the meaning of the School Education Act 1999
or as a teacher of a non-government school within the
meaning of that Act.

43. A member, registrar or clerk, or the chief executive Tribunal officer
officer, of any tribunal of the State or the
Commonwealth.

44, A registered velerinary surgeon within the meaning of  Veterinary surgeon

the Velerinary Surgeons Act 1960.
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SCHEDULE 3

INSTRUCTIONS FOR WITNESSES
WHO CAN BE A WITNESS TO A STATUTORY DECLARATION AND WHO CAN
CERTIFY DOCUMENTS?
A list of persons authorised to witness Statutory Declarations and certify identification
documents is set out in Schedule 2.
HOW DO | WITNESS A STATUTORY DECLARATION?
1. The Applicant making the Statutory Declaration must-

(a) sign or personally mark the Statutory Declaration where indicated at the bottom of
each page of the Application and on the last page of the Application;

(b) sign or initial any alteration, such as an insertion or erasure, that has been made to the
Statutory Declaration;

(c) In the presence of an authorised witness declare orally —
(i) that he or she is the person named as the maker of the Statutory Declaration;
(i) that the contents of the Statutory Declaration are true;
(iii) that the signature or mark is the Applicants.
2. After the above has been completed, the witness must:

(a) sign the Statutory Declaration where indicated at the bottom of each page of the
Application and on the last page of the Application where indicated;

(b) sign or initial any alteration in the Statutory Declaration that has been signed or
initialled by the person making the Statutory Declaration; and

(c) clearly write his or her name, signature, qualification as an authorised witness and
date.
HOW DO | CERTIFY A COPY OF AN ORIGINAL DOCUMENT?

1. Before certifying a document, you must ensure that the copy to be certified is an identical
copy of the original.

2. The person certifying the document is stating in their opinion that the document is a true
copy, not that the original document is authentic.

10
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3. The witness must write on each document copy the following:

“I certify this appears to be a true copy of
the document produced to me on (date)”
Signature

Name

Qualification as authorised witness

4. If the original is a multiple page document, each page must be checked against the copy
to ensure that it is correct. The witness can then proceed as follows:

e Sign or initial each page;
 Number each page of the copy as ‘page 1 of 20', ‘page 2 of 20’ and so on;
e Write on the last page as follows:
“I certify this appears to be a true copy of
the document produced to me on (date)”
Signature

Name
Qualification as authorised witness

11
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SCHEDULE 4

Do not fill in this section unless you were unable to provide proof of identification, as set out in Section 7 of this Application.
REFEREE STATUTORY DECLARATION 1 for STOLEN WAGES REPARATION SCHEME WA

| (full name of Referee)

of (current street address)

Suburb / Town State Post Code

Occupation
{compulsory requirement under the Oaths, Affidavils and Statufory Declaralions Act 2005)

Phone

Email

Mobile

do sincerely declare as follows:

1. | am not related by birth or marriage to the Applicant

(name of Applicant)
of (address)

2. | have known the Applicant for at least 12 months.

3. To the best of my knowledge, information and belief, the Applicant is the person
he/she declares to be.

This declaration is true and | know that it is an offence to make a declaration knowing that it
is false in a material particular. This declaration is made under the Oaths, Affidavits and
Statutory Declarations Act 2005.

at \
(place)
on
(date)
In the presence of -
B o o e e
> (Signature of person making the declaration)

(Qualification as Witness)

12
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SCHEDULE 4

Do not fill in this section unless you were unable to provide proof of identification, as set out in Section 7 of this Application.

REFEREE STATUTORY DECLARATION 2 for STOLEN WAGES REPARATION SCHEME WA

| (full name of Referee)

of (current street address)

Suburb / Town State Post Code

Occupation
(compulsory requirement under the Oalhs, Affidavils and Stalutory Declarations Act 2005)

Phone

Email

Mobile

do sincerely declare as follows:

4. | am not related by birth or marriage to the Applicant

(name of Applicant)
of (address)

5. | have known the Applicant for at least 12 months.

1. To the best of my knowledge, information and belief, the Applicant is the person
he/she declares to be.

This declaration is true and | know that it is an offence to make a declaration knowing that it
is false in a material particular. This declaration is made under the Oaths, Affidavits and
Statutory Declarations Act 2005.

at \

(place)
on
(date)
In the presence of — by

> (Signature of person making the declaration)

-----------------------------------
-----------------------------------

(Qualification as Witness

13
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SCHEDULE 5

CHECKLIST
STOLEN WAGES REPARATION SCHEME WA APPLICATION

Before you lodge your Application please read through the following checklist, tick off the
boxes and make sure you have completed all requirements.

O You have received and read your Application Pack, which includes:

Stolen Wages Reparation Scheme WA Guidelines;
Application Form (Schedule 1);

List of suitable witnesses (Schedule 2);
Instructions for witnesses (Schedule 3);

Referee's Statutory Declaration (Schedule 4); and
Checklist (Schedule 5).

Ooooooo

O You have completed each section in the Application correctly. Double check dates
and numbers.

O You have two (2) forms of proof of identity and you have two (2) copies of each of
these documents.

O The witness has certified all four (4) identification documents, in accordance with the
instructions for the witnesses and cited the original two (2) identification documents.

O If you have no formal proof of identification, that you have attached two (2) Statutory
Declarations of two (2) independent referees, which have been witnessed in
accordance with the Instructions for Witnesses.

O You have signed, in the presence of a witness, the bottom of each page of the
Application and the last page, where indicated.

O You have kept a complete copy of your Application and supporting documentation for
your records.

If you have any questions please call 1800 441 570 (free call) or email
stolen.wages@dia.wa.gov.au.
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HERBERTSMITHFREEMILLS COM

ABUDHABI

Herbert Smith Freehills LLP
T 4971 2 813 5000
F 497128135100

BANGKOK

Herbert Smith Freehills (Thatland) Ltd
T +66 2657 3888

F +66 2636 0657

BEIJING
Herbert Smith Freehills LLP
T 486 10 6535 5000

F +86 10 6535 5055

BELFAST
Herbert Smith Freehils LLP
T +44 28 9025 8200

F +44 28 9025 8201

BRISBANE
Herbert Smith Freehils

T 4617 3258 6666
F +617 3258 6444

BRUSSELS

Herbert Smith Freehills LLP
T 43225117450

F 43225117772

DAMMAM

Al-Ghazzawd Professional Association
Hesbert Smith Freehills LLP
associated firm

T +966 3 8331611

F +966 3 8331981

DOHA

Herbert Smith Freehills Middie East LLP
T +974 4429 4000
F +974 4429 4001

DUBAI

Herbert Smith Freehifs LLP
T +971 4 428 6300
F 497143653171

HONG KONG

Herbert Smith Freehills
T +852 2845 6639
F +852 2845 9039

JAKARTA

Hiswara Bunjamin and Tandjung
Herbert Smith Frechills LLP
associated firm

T 46221574 4010

F 462 21 574 4670

JEDDAH

Al-Ghazzawi Professional Association
Herbert Smith Freehilis LLP
assoclated firm

T 4966 2 6531576

F 4966 2 6532612

LONDON

Herbart Smith Freehills LLP
T +44 20 7374 8000

F +44 20 7374 0888

MADRID

Herbert Seith Freehills Spain LLP
T +34 91 423 4000

F +34 91 423 4001

MELBOURNE

Herbert Smith Frechills
T 46139288 1234
F 4613 9288 1567

MOscow

Herbert Smith Freehills CIS LLP
T 47 495 363 6500

F 47 495 363 6501

NEW YORK

Herbert Smith Freehills New York LLP
T #1212 519 9855
F +1212 519 9856

PARIS

Herbert Smith Freehills Paris LLP
T+33153577070
F+3315357 7080
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PERTH

Herbert Smith Freehilis
T 461892117777
F +6189211 7878 !

RIYADH

Al-Ghazzawi Professional Association
Herbert Smith Freehills LLP
associated firm

T +966 1 4632374

F 4966 1 4627566

SHANGHAI

Herbert Smith Freehills LLP
T 486 21 2322 2000
F +86 21 2322 2322

SINGAPORE

Herbert Smith Freehills LLP
T 465 6868 8000
F +65 6868 8001

SYDNEY

Herbert Smith Freehdls
T +61 2 9225 5000
F +612 9322 4000

TOKYO LI
Herbert Smith Freehills
T +81354125412
F +81 35412 5413
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